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in the Court of Appeals of the District of Columbia. 


No. 2415. 

Charles F. Diggs, Appellant, 
vs. 

Sarah J. Thurston. 


a Supreme Court of the District of Columbia. 

Equity. No. 25763. 

Henry W. Thurston, Complainant, 

vs. 

Francis B. Clark, Charles B. McLelland, Henry F. Woodward, 
Mabel Grace McKay, Executors of the Estate of Nathaniel 
McKav, John C. Heald, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition of Sarah J. Thurston. 

Filed June 19, 1911. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25763. 

Henry W. Thurston 
vs. 

Francis B. Clark et al. 

To the Supreme Court of the District of Columbia, holding an 
Equity Court: 

Your petitioner respectfully represents to the Court, 

1. That she is a citizen of the United States and a resident of 
Saddle River, New Jersey, and she brings this suit in her own right 
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as assignee of Henry W. Thurston by assignment tiled in this cause 
December 30, 1910, a copy of which assignment is herewith filed 
marked “Exhibit S. J. T. No. 1” and made part thereof. 

2. That respondent hereto is Charles F. Diggs, a citizen of the 
United States, a resident of the District of Columbia and for more 
than six years last past a member of the bar of this Court. 

3. That on or about August 15, 1905 said Henry W. Thurston 
entered into a certain agreement with said Charles F. Diggs, whereby 
it is set forth that said Henry W. Thurston has a claim against the 
estate of Nathaniel McKay and desires said Diggs to assist him in col¬ 
lecting same and agrees to pay said Diggs a sum equal to 20% of 
all money said Diggs may collect either from said estate or from 

Francis B. Clark or Charles W. McLellan or the assigns of 

2 either of said parties; and that said Diggs in consideration 
of the terms of said Thurston’s agreement “agrees to enter 

suit against said Clark and said McLellan and to do any and all 
things which may be necessary in order to collect said claim against 
the said parties.” A copy of said agreement is herewith filed marked 
“Exhibit S. J. T. No. 2” and made part hereof. 

4. That pursuant to said agreement said Diggs did thereafter, on 
October 15, 1905, commence the above entitled cause by filing the 
bill of complaint, signed by said Thurston as complainant and by 
said Charles F. Diggs (and "no other) as solicitor for complainant. 

5. That such proceedings were had in said cause that upon Feb¬ 
ruary 11, 1910, a decree was entered in which among other things, 
the fund of $7410 in the hands of the defendant executors, was de¬ 
creed to be the property of said Henry W. Thurston and said execu¬ 
tors were authorized and directed to deliver same to said Henry 
W. Thurston. 

6. That on or about December 3, 1910, said Henry \V. Thurston, 
being then in the commencement of his last illness, wrote said Diggs, 
stating, inter alia, that he was ill and that it was doubtful how things 
would go with a man of his age he desired to assign to your peti¬ 
tioner all his right and title to the claim in his (Digg’s) hands for 
collection and he requested said Diggs to prepare such an assignment. 
Said Diggs has admitted that he received said letter but did not an¬ 
swer it. 

7. That on or about December 9, 1910, said Henry W. Thurston 

having received no answer to said letter sent for John R. 

3 Achenbach, a notary public living near him, and directed 
said Achenbach to prepare such an assignment at once 

whereupon said assignment of which a copy is said “Exhibit S. J. T. 
No. 1” was prepared by said Achenbach and executed and acknowl¬ 
edged by said Thurston, and, after the certificate of the County Clerk 
was thereto attached, said assignment was delivered to your pe¬ 
titioner. 

8. That on December 16, 1910, it was further decreed in the above 
entitled cause that one John C. Heald, with whom said fund had 
been deposited by the Executors of said estate should forthwith pay 
same to said Henry W. Thurston, or his attorney of record, together 
with any interest thereon accrued while in said Heald’s hands. 
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9. That pursuant to said last mentioned decree said Heald on De¬ 
cember 17, 1910, paid to said Diggs the sum of $7706.02 being said 
fund of $7410 with interest accrued thereon as aforesaid. Said 
Henry W. Thurston at this time was seriously ill. On Sunday De¬ 
cember 18th, 1910 said Diggs telegraphed him to come to Washing¬ 
ton on Monday and to wire hour of arrival. Said telegram was de¬ 
livered December 19th and read to said Thurston by petitioner who, 
by said Thurston’s direction at once telegraphed said Diggs that said 
Henry W. Thurston was too ill to come. Shortly thereafter said 
Henry W. Thurston received a letter dated December 19, 1910, 
signed by Henry F. Woodward, who is one of the defendants to the 
bill in this cause. A copy of said letter is herewith filed marked 
“Exhibit S. J. T. No. 3” and is prayed to be read as part hereof. 

10. That your petitioner, by direction of said Henry W. Thurston 
on December 21, 1910 wrote said Diggs a letter of which a copy 

is herewith filed marked “Exhibit S. J. T. No. 4” and made 

4 part hereof; and said Diggs on December 24, T910, replied 
hereto by a letter of which a copy is herewith filed marked 

“Exhibit S. J. T. No. 5” and made part hereof. 

11. That said letter of December 19, 1910 greatly shocked said 
Henry W. Thurston, and he rapidly became worse and died on De¬ 
cember 26, 1910; that before he died he stated that he had never 
employed said Woodard in connection with said claim, and that 
nothing was due said Woodard and that said Diggs had no right to 
pay him anything, and he told petitioner to refuse to pay said Wood¬ 
ard and to resist the payment of said Woodard’s claim. The 
funeral of said Henry W. Thurston occurred on December 29, 1910. 
On December 30, 1910 your petitioner came to Washington, filed 
said assignment in this cause, and called at said Digg’s office. Said 
Diggs was not in but later called petitioner by telephone and re¬ 
quested petitioner to meet him at said Woodard’s office at 10 o’clock 
A. M. December 31st. Petitioner refused to do so, stating that she 
had no business with said Woodard and that her business was with 
him (Diggs). Said Diggs thereupon replied “Oh, that won’t make 
any difference,” but petitioner still refused to go. Thereupon said 
Diggs arranged to meet petitioner at his (Digg’s) office December 
31st at 10 o’clock A. M. When said petitioner met him there the 
next morning he again proposed going to said Woodard’s office. Pe¬ 
titioner told him of said assignment and that she had filed same; 
that her husband (said Henry W. Thurston) had made it because 
he wanted petitioner to have the money for immediate needs with¬ 
out being compelled to await probate of a will; that she was 

5 in great need of money; that she had no business with said 
Woodard, and that she would hold him (Diggs) to his con¬ 
tract which called for 20% only, and that she positively would not 
agree to pay anything more. Said Diggs then stated that one En¬ 
right was making a claim against the fund in his (Diggs) hands but 
he could not tell just then what the amount of the claim was. Said 
Diggs further stated that it could do no harm to step over to Mr. 
Woodard’s office, and thus induced petitioner to accompany him to 
said office. Said Diggs there told said Woodard of said assignment, 
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and that f titioner did not “understand about this added ten per 
cent.” Petitioner stated to said Woodard that her husband told her 
he (Woodard) was not entitled to the said ten per cent or to any fee 
whatever. Said Woodward admitted that he had no contract or un¬ 
derstanding with said Henry \\ . Thurston as to said ten per cent, but 
said he had rendered services in the case and was entitled to it. Said 
Diggs made no effort to defend your petitioner and your petitioner 
not knowing what to say remained silent. Said W oodard of his own 
volition and without any request whatever from this petitioner then 
dictated to his stenographer a letter which afterward was delivered 
to petitioner at her hotel and of which a copy is herewith filed 
marked “Exhibit S. J. T. No. 6” and made part hereof. Said Wood¬ 
ard offered his further services to petitioner free of charge and re¬ 
quested that petitioner would not consult any one before consulting 
Mr. Diggs and himself. 

Without committing herself or further expressing herself as to 
said added ten per cent your petitioner left said Woodward’s 

6 office, said Diggs first telling petitioner to send him her letters 
of administration on her late husband’s estate and to write 

him requesting him to send petitioner $2890; and that she should 
also write him a letter authorizing him to settle with said Lambert 
for $500. Petitioner returned to New Jersey the same day. On 
January 4th, 1911 letters of adminstration on her said husband’s 
estate were issued to her by the Deputy Surrogate of Bergen County, 
New Jersey and on January 5, 1911 she wrote said Diggs enclosing 
a copy of said letters of administration and requesting him to send 
her $2890. A copy* of petitioner’s letter is herewith filed marked 
“Exhibit S. J. T. No. 7” and made part hereof. Petitioner at the 
same time wrote said Diggs another letter authorizing him to com¬ 
promise with said Lambert for $500. Said Diggs did not, however, 
send said amount but on January 13, 1911 wrote your petitioner a 
letter of which a copy is herewith filed marked “Exhibit S. J. T. No. 
8” and made part hereof. This letter contained, inter alia, the fol¬ 
lowing: “As soon as the Enright Matter is adjusted, I will send you 
check for the amount due as per Mr. Woodward’s letter and our 
understanding and agreement had in his office.” Upon reading this 
your petitioner, who was then without funds, came to Washington 
as soon as she could borrow money enough to defray her traveling 
expenses, went to said Diggs’ office on January 19, 1911 and told 
him again that said Woodard was entitled to nothing and that pe¬ 
titioner could not afford to give away that money. Said Diggs there¬ 
upon claimed and insisted that your petitioner by her silence 

7 during the interview on December 31, 1910, with said Wood¬ 
ard had consented to said added ten per cent; that he had 

paid said Woodard ; that he could not recollect exact date but had 
acted on petitioner’s said silence and she was legally bound by this 
payment. Said Diggs finally asked your petitioner whether she was 
satisfied and petitioner replied that if she was legally bound she sup¬ 
posed she would have to be. Said Diggs then paid petitioner 
$2590.20 and later paid her $13 and $30 and $10, and thereafter, 
about February 16, 1911, paid to your petitioner the sum of $50.00 
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and paid said Enright the sum of $244 which said Enright claimed 
to be due him from petitioner. Said Diggs has refused to make 
any further payment to petitioner either on account of said fund of 
$7706.02 received by him, or the sum of $236.60 which he has col¬ 
lected on the judgment for costs against said McLellan in this cause, 
or on account of the refund of said Ilerny W. Thurston’d deposit as 
security for costs in this cause or on account of any other moneys 
received by him. 

11. Your petitioner further shows that since the aforegoing she 
has found among the effects of said Henry W. Thurston certain let¬ 
ters and parts of letters from said Diggs to said Thurston which 
contain admissions by Diggs that all he could claim by way of com¬ 
pensation was the 20% provided by the contract of which said “Ex¬ 
hibit S. J. T. No. 2” is a copy and that said Woodard had not and 
could not properly have any connection with said case. A copy of 
two of said letters is herewith filed marked respectively “Exhibit S. J. 
T. No. 9” and “Exhibit S. J. T. No. 10” and made part hereof. A 

copy of the last page of another of said letters (the remaining 

8 page or pages being lost) is herewith filed marked “Exhibit 

S. J. T. No. 11” and made part hereof. 

12. That since the aforegoing petitioner has also learned that 
the sum of $770.60, being the exact amount of said added ten 
per cent fee, was paid by said Diggs to said Woodward on Decem¬ 
ber 19th or 20th, 1910, more than ten days before petitioner by 
her silence is alleged to have consented that same should be paid; 
that this fact was unknown to petitioner until on or about March 
6, 1911. 

13. That at the time of said interview at the office of said Wood¬ 
ward on December 31, 1910, your petitioner was in great grief 
over the death of her said husband, and greatly exhausted both 
mentally and physically by reason of continuous attendance on and 
nursing of him during his last illness of three weeks, and an ill¬ 
ness of fourteen weeks shortly prior thereto; that she was not then 
or at any time within a month thereafter in a condition to take 
care of her business matters without the assistance of a competent 
and disinterested adviser; that she is a woman of little experience 
and education in business matters and relied largely upon the state¬ 
ments of said Diggs. That such was petitioner’s condition that it 
did not occur to her that said $2890 was the amount which had 
been mentioned in said Woodard’s letter of December 19, 1910, 
as the balance which would be due said Henry W. Thurston; that 
petitioner, in writing for said sum, pursuant to said Diggs’ sug¬ 
gestion, had no idea that it could be claimed she was accepting the 

settlement proposed in said letter, but thought she was 

9 writing for a partial payment which she understood said 

Diggs had agreed on but was unwilling to pay over until 

she should send him a copy of letters of administration on her 
husband’s estate; that said Diggs did not, at the time of telling 
your petitioner, on December 31, 1910, to write him requesting a 
remittance of $2890, explain that if petitioner did so he would claim 
she had consented to the settlement proposed in said Woodard’s 
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letter of December 19, 1910, nor did he even call attention to the 
fact that the $2890 was the amount which according to said proposed 
settlement would he the balance due petitioner; she had that day 
told said Diggs, positively, she would not agree to said added 10% 
said Diggs had, moreover previously told petitioner the same day 
that said Enright had a claim against the fund the amount of 
which he could not then state and which must be disposed of be¬ 
fore lie could settle with petitioner, thereby leading petitioner to 
suppose that he was not in a position to make a final settlement 
with her; that it was not until she received said Diggs letter of 
January 13, 1911, that she became aware that said Diggs would 
not send her said $2890 as a partial payment independent of the 
settlement of said Enright’s claim, and she then hurried to Wash¬ 
ington as aforesaid. 

14. Your petitioner further says that before said contract of 
which a copy is said “Exhibit S. J. T. No. 2” was entered into, said 
Henry W. Thurston has approached said Woodard with a view of 
employing him to prosecute his case against said Clark and said 
McLellan, hut said Woodwaid told said Thurston, as petitioner is 

informed and believes, that he was not in a position to take 

10 the case, being an executor of said estate of McKay, but 

recommended that said Thurston place the case in the 

hands of said Diggs; that said Thurston thereupon saw said Diggs 
and made said contract with him; that said Woodard did not ap¬ 
pear in above entitled cause, either in this Court or the Court of 
Appeals, except as one of the defendants and as a witness for said 
Thurston, and petitioner is advised and therefore avers that he 
could not properly have appeared for or in anywise acted as at¬ 
torney for said Henry W. Thurston in connection with the mat¬ 
ters involved in said cause; and petitioner, on information and be¬ 
lief, states that said Woodard never was employed by said Thurs¬ 
ton in such connection. 

15. That said Diggs now claims that said Woodard’s Letter of 
December 19, 1910, (Exhibit S. J. T. No. 3”) contains the propo¬ 
sition that he Diggs should receive as further additional compen¬ 
sation, whatever he might collect upon the judgment for costs in 
above entitled cause; and that your petitioner agreed to this propo¬ 
sition by the same acts which, as aforesaid, he claims constituted 
her consent to said added ten per cent fee; that said Diggs has 
collected from the surety on said McLellan’s bond for costs in said 
cause, $236.60 on account of said judgment for costs, all of which 
sum he claims as his own; that upon receiving said sum said Diggs 
delivered to said surety a praecipe, signed by himself as “attorney 
for Henry W. Thurston and Sarah J. Thurston” requesting the 
clerk to enter said judgment for costs to the use of said surety. A 
copy of said praecipe is herewith filed marked “Exhibit S. J. T. 
No. 12” and made part hereof. 

Further, petitioner says that said Diggs was not employed 

11 in relation to the claim* of said Lambert mentioned in said 

Woodard letter of December 19, 1910; that said Diggs not¬ 
withstanding, and without obtaining from said Henry W. Thurs- 
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ton any special authority so to do, entered into a written agreement 
with said Lambert, of which agreement a copy is herewith filed, 
marked “Exhibit S. J. T. No. 13” and made part hereof, and on 
December 17th, 1910, deposited in the Commercial National Bank 
$2,500 of said $7706.02 pursuant to said agreement. Petitioner 
claims said Diggs had no authority to make said deposit and that 
he should not have credit for same in his account with petitioner. 

16. Your petitioner further shows that various sums of money 
were supplied to said Diggs by or on behalf of said Thurston for 
use in defraying costs and expenses of above entitled cause and 
that certain refunds of portions of such costs and expenses were 
collected by him, and that other collections were made by him as 
hereinbefore stated; that said Diggs says he kept no complete ac¬ 
count of these transactions; that petitioner has made an account 
of such items of receipts and of the legitimate expenditures of said 
Diggs so far as she has !>een able to ascertain and same is here¬ 
with filed marked “Exhibit S. J. T. No. 14” and made part hereof. 

17. Your petitioner further shows that by reason of the wrong- 
ful and unauthorized conduct of said Diggs as aforesaid she had 
been obliged to employ counsel and incur other heavy expenses 
and expend a large amount of time in her endeavors to obtain 

from said Diggs the proceeds of the money collected by 
12 him; wherefore she says the said Diggs has forfeited all 

right to compensation for his services, and she is entitled 
to receive from him the sum of $5,027.01 being the aggregate of 
the amounts collected and received by him as aforesaid less the 
amounts received from him by petitioner, and the other amounts 
properly disbursed by him. 


Prayers. 


Wherefore petitioner prays: 

1. That a rule may issue to said Charles F. Diggs requiring him 
to show* cause on or before a day named therein, w*hy she should 
not have the relief prayed by this petition. 

2. This said Diggs may by order of this court be required to 
pay over to your petitioner the sum of $5027.01 and that upon his 
failure to comply wfith such order such penalties as the court may 
deem proper may be imposed upon him. 

3. That petitioner may have such further and other relief as 
the nature of her case may require. 

SARAH J. THURSTON. 

FULTON LEWIS, 

Attorney for Petitioner. 

I do solemnly swear that I have read the foregoing petition by 
me subscribed, and know' the contents thereof, and that those facts 
therein stated upon by personal knowledge are true, and those 
stated on information and belief I believe to be true. 

SARAH J. THURSTON. 
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Subscribed and sworn to before me this 19th day of June, A. D. 


1911. 


[seal. 


JOSTE A. GORMAN, 

Notary Public, l). C. 


13 Exhibit S. J. T. No. 1. 

This indenture made the ninth day of December, one thousand 
nine hundred and ten, between Henry W. Thurston and Sarah 
Jane Thurston, both of the Borough of Saddle River, county of 
Bergen and state of New Jersey. 

Whereas, the said party of the first part, on the fourth day of 
January, in the year one thousand nine hundred and ten, recovered 
a judgment in the Court of Appeal-, No. 2039 and decided January 
4. 1910. “appeal by complainant from a decree of the Supreme Court 
of the District of Columbia, in equity, No. 25763, in a suit to set 
aside an assignment of a claim, for an accounting, etc., Reversed; 
against Charles W. McLellan of the state of New York, for the 
sum of the judgment with full amount of interest and costs, costs 
of suit, as by the record thereof will appear; now this indenture 
witnessetli that the said party of the first part, in consideration of 
one dollar to him duly paid hath sold and by these presents doth 
assign, transfer and set over into the said party of the second part, 
and her assigns, the said judgment and all sum and sums of money 
that may be had or obtained by means thereof, or on any proceed¬ 
ings to be had thereupon, and the said party of the first part, does 
hereby constitute and appoint the said party of the second part, 
and her assigns, and true and lawful attorney irrevocable, with 
power of substitution and revocation, for the use and at the proper 
costs and charge of the said party of the second part, to ask, de¬ 
mand and receive, and to sue out executions, and take all lawful 
ways for the recovery of the money due or to become due 

14 on the said judgment; and on payment to acknowledge 
satisfaction of, or discharge the same. And attorney one 

or more under and for the purpose aforesaid, to make and sub¬ 
stitute, and, at pleasure, to revocate; hereby ratifying and con¬ 
firming all that the said attorney or substitute shall lawfully do 
in the premises. And the said party of the first part does covenant, 
that there is now due on the said judgment the sum of $7000. 
and that he will not collect or receive the sum, or any part thereof, 
nor release or discharge the said judgment, but will own and allow 
all lawful proceedings therein, the said party of the second part, 
having the said party of the first part harmless of and from any 
costs in the premises. 

In witness whereof, of party of the first part has hereunto set 
his hand and seal the day and year first above written. 

(Signed) ‘ HENRY W. THURSTON. 

Signed, Sealed and delivered in the presence of 

HORACE MARKLEY. 
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State of New Jersey, 

Countij of Bergen, ss: 

Be it remembered, that on this ninth day of December, in the 
year of our Lord One Thousand Nine Hundred and Ten before 
me, a Commissioner of Deeds for the County and State aforesaid 
personally appeared Henry W. Thurston who, I am satisfied is the 
assignor in the within Deed of Assignment named; and I having 
first made known to him the contents thereof, he did then 
15 acknowledge that he signed, sealed and delivered the same 
as his voluntary act and deed, for the uses and purposes 
therein expressed. 

JOHN R. ACHENBACH, 

Commissioner. 


State of New Jersey, 

Bergen County, ss: 

I, Charles F. Thompson, Clerk of the County of Bergen, and 
also Clerk of the Circuit Court and Court of Common Pleas 
(Courts of Record), do hereby certify that John R. Achenbach 
Esquire, whose name is subscribed to the certificate of the proof 
of acknowledgment of the annexed instrument, and thereon writ¬ 
ten, was at the time of taking such proof and acknowledgment 
Commissioner of Deeds in and for said County, dwelling in the 
said County, duly commissioned and sworn, and authorized by the 
law T s of said State to take the acknowledgment and proofs of deeds 
or conveyances, for lands, tenants or hereditaments in said state. 
And further, that 1 am well acquainted with the handwriting of 
such Commissioner of Deeds and verily believe that the signatures 
to said certificate of proof or acknowledgment are genuine, and that 
the annexed instrument is executed and acknowledged in conform¬ 
ity to the laws of said State. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said Court and County, the 29 day of December. 

CHAS. F. THOMPSON, Clerk . 

16 (Copy.) 

Exhibit S. J. T. No. 2. 

This agreement, made this 15th day of August A. D. 1905 be¬ 
tween Henry W. Thurston, of Rome, Georgia, party of the first 
part and Charles F. Diggs, of Washington, D. C. party of the sec¬ 
ond part. 

Witnesseth: That the party of the first part has a claim against 
the estate of Nathaniel McKay and desires the party of the second 
part to represent him in collecting said claim and agrees to pay 
the party of the second part a sum of money equal to twenty j>er 
cent of all money which the party of the second part may collect, 
either from the said estate or from one Francis B. Clark or from 
one Charles W. McLellan or the assigns of either of said parties 
2—2415a 
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The party of the second part in consideration of the terms of the 
agreement of the party of the first part, agrees to enter suit against 
the said Clark and McLellan and to do any and all things which 
may be necessary in order to collect the said claim against the said 
parties. 

In witness whereof, we have hereunto set our hands and seals 
the dav and year first mentioned. 

H. W. THURSTON. 
CHARLES F. DIGGS. 


17 Exhibit S. J. T. No. 3. 

Arthur A. Birnev. Henrv F. Woodard. 

t _ 

Birnev & Woodard, Attorneys at Law, Washington, D. C. 

Telephone, 813 Main. 

Bern T & Whitmore Building, Eleventh & F Sts. N. W. 

December 19, 1910. 

Mr. H. W. Thurston, Allendale, N. J. 

Dear Mr. Thurston: Mr. Diggs has just shown me the telegram 
sent him by vour wife under date December 19th. As you know, 
the suit has been settled finally so far as Mr. Clark is concerned, but 
Mr. Lambert claims that he has a lien against it for $2,500.00 for 
his sendees for Clark in originally obtaining the fund. In order not 
to tie the entire fund up Mr. Diggs, after conference with me, placed 
$2,500.00 in escrow to abide the result of Mr. Lambert’s litigation. 
Mr. Digg’s services including those of my own are 20% in the lower 
court and 10% in the Court of Appeals, making 30% in all on 
$7,700.00. In addition to this Mr. Diggs expects to receive the un¬ 
paid costs if that money is ever paid by Clark, which would seem 
to be unlikely. Taking the figures on the basis above indicated we 
deal first with $7,700.00 from which we deduct $2,310.00 for Diggs 
and myself, which would leave $5,390. From this amount $2,500. 
has been temporarily put aside to answer the claim of Mr. Lambert. 
That would leave a balance of some $2,890. which amount I can ob¬ 
tain and send you as soon as I receive telegraphic instructions. With 
respect to Lambert’s claim I may say that in my opinion we will be 
able to get rid of if for about $1,000.00 when it comes to the final 
test but in order to keep the whole fund from being tied up it was 
necessary for Mr. Diggs to agree that $2,500.00 should be put in 
trust to answer Lambert’s claim, otherwise the $7,700. would have 
been in litigation for several years longer. Mr. Diggs also men¬ 
tioned about the mortgage and his right to compensation with refer¬ 
ence to that but I told him that if the 30% was paid that he ought to 
be satisfied to let the mortgage matter go to which he agreed. 

If you will therefore wire me upon receipt of this letter or have- 
your wife do so, saying that you accept the settlement and request 
the fund to be sent forward I will have check for $2,890.00 sent you 
without further delay. 
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I am very sorry to hear that you are sick and trust by the time 
this letter reaches you you will be better. 

Yours very truly, 

HENRY F. WOODARD. 

18 Exhibit S. J. T. No. 4. 

Allendale, N. J., Dec. 21, 1910. 

Mr. Charles F. Diggs. 

Dear Sir: Mr. Thurston requested me to write you and say that 
he has received a letter from Mr. Woodard dated December 19 ar¬ 
ranging the settlement of his case which he does not understand. 
Mr. Thurston has considered you his attorney in this case and will 
be pleased to here from you in regard to the settlement. Mr. Thurs¬ 
ton is still confined to his bed and not able to go to Washington to 
attend to it. 

Very truly, 

Mr. H. W. THURSTON, 

Per Mrs. H. W. THURSTON. 

19 Exhibit S. J. T. No. 5. 

Charles F. Diggs, Attorney and Counsellor at Law, Provident Bank 
Building, Ninth and G Streets N. W., Washington, D. C. 

Long Distance Telephones: Main 2084, Main 2085. Residence 
Phone Col. 500. 

December 24, 1910. 

Mr. Henry W. Thurston, Saddle River, N. J. 

My Dear Mr. Thurston: In reply to your letter of recent date, 
written by your wife, I have to advise you that I have been in con¬ 
sultation with Mr. Woodard with respect to the Lambert claim, and 
that I took up with him the question of the disbursement of the 
balance of the fund, and after fully discussing the same, came to 
the conclusions set forth in his letter to you, under date of the 19th 
instant. So far as the Lambert claim is concerned, I felt confident 
that I can dispose of that on the payment of a thousand dollars and 
perhaps will be able to reduce this amount. In addition to the 
amounts mentioned in Mr. Woodard’s letter, you are entitled to the 
balance of the deposit made in lieu of bond, which originally was 
fifty dollars and out of which my,New York trip was deducted, 
as you understood at the time. I have not secured this balance but 
will do so as soon as court convenes. 

You understand that the figures mentioned in Mr. Woodard's 
letter includes the payment of all fees due him and myself. I have 
the fund in hand and as soon as I hear from you will forward you 
check. 

Yours truly, 


Die. C. F. D./S. 


C. F. DIGGS. 
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20 Exhibit S. J. T. No. 6. 

Arthur A. Birney. Henry F. Woodard. 

Birnev & Woodard, Attorneys at Law, Washington, D. C. 

Telephone, 813 Main. 

Berry & Whitmore Building, Eleventh & F Sts. N. W. 

December 31, 1910. 

Mrs. II. W. Thurston. 

Dear Mrs. Thurston: After the conversation of Mr. Diggs and 
myself with you today we have concluded that it will not be amiss to 
write you a few suggestions which may be helpful to you in ad¬ 
ministrating your husband's estate and also taking care of your own 
interest. We understand from you that previous to his death Mr. 
Thurston made an assignment of the proceeds of the suit of Thurs¬ 
ton vs. Clark which has recently been litigated and settled in this 
city. Insofar as your husband owed persons this fund would be lia¬ 
ble, but assuming that he left other assets either in real or personal 
estate then such assets would have to be exhausted before his creditors 
could come upon the fund which he did assign to you. To put this? 
a little more plainly, if your husband’s debts amounted to $3,000.00 
and his estate will realize say half that amount, then of course, there 
would be a deficit of $1,500.00. This deficit you would be required 
to pay out of the moneys which you will receive under the assign¬ 
ment" So far as his heirs at law and next of kin are concerned, they 
would not be entitled to any portion of the fund which Mr. Thurs¬ 
ton assigned to you. 

After you have been appointed administratrix of your husband’s 
estate and send a copy of your letters to Mr. Diggs, the latter will 
turn over to you the moneys now in his possession, which moneys 
you are cautioned not to put in bank to your credit as administra¬ 
trix but in your own name only. 

You understand that there is a dispute between Mr. Lambert and 
there has been placed in escrow the sum of $2,500. to answer the 
same. After you are appointed administratrix it would be well for 
you to write a letter to Mr. Diggs authorizing him to compromise 
that suit for $500.00 if possible. If this is accomplished then, of 
course, you would be entitled to receive the $2,000.00 over and above 
the compromise sum which is now held in escrow. In this connec¬ 
tion we would caution you not to take an order of Court authorizing 
the compromise because you are going to treat that fund as if it be¬ 
longed to you. You are at liberty to write to Mr. Diggs or 
21 myself at any time that you feel in doubt and we will be glad 
to advise you without any charge. We confirm our under¬ 
standing as contained in my letter to you of December 19th as to the 
settlement to be made and after deducting the 30% Mr. Diggs will 
hold the balance of the fund ready for you just as soon as administra¬ 
tion is taken out. 

Yours very truly, 

HENRY F. WOODARD. 
CHARLES F. DIGGS. 
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22 Exhibit S. J. T. No. 7. 

Allendale, N. J., January 5, 1911. 

Mr. Charles F. Diggs. 

Dear Sir: You will please find inclosed the administration paper 
and you will please forward me the 2,890£ agreed on. 

Very truly, 

Mrs. SARAH J. THURSTON. 

23 Exhibit S. J. T. No. 8. 

Charles F. Diggs, Attorney and Counsellor at Law, Provident Bank 
Building, Ninth and G Streets N. W., Washington, D. C. 

Long Distance Telephones, Main 2084, Main 2085; Residence 
Phone, Col. 500. 

January 13, 1911. 

Mrs. Sarah J. Thurston, Allendale, N. J. 

My Dear Mrs. Thurston : I received your several letters and in 
reply will say that I made Mr. Lambert a proposition of settlement of 
five hundred dollars, which he has refused, but it may be that he 
will change his mind in the matter and I will communicate with 
you further when I shall have had another talk with him. 

So far as the Enright claim is concerned, I think it might be well 
for you to communicate with him personally in respect thereto, as 
he insists upon being paid the sum of $294.00. As I told you in my 
former letter, you have nothing to fear from the heirs of Mr. Thurs¬ 
ton and your assignment is perfectly valid and good so far as they 
are concerned, and as far as the creditors you need not consider them 
in the matter as you propose to settle with them out of the proceeds, 
so they are not concerned in regard to the payment to you. 

As soon as the Enright matter is adjusted, I will send you check 
for the amount due as per Mr. Woodard’s letter and our understand¬ 
ing and agreement had in his office. I would suggest that in order 
to avoid any complication or possibility of the fund being 

24 attached in rnv hands by Mr. Thurston’s heirs, thereby forc- 
‘ ing us into unnecessary litigation, that it w’ould be well to 

have the Enright matter adjusted at once, so I can pay the money 
over to you direct, for you of course understand that if attachment is 
levied against me, that this will tie the fund up and while you would 
eventually prevail, it would require considerable time in order to try 
out the question. 

Yours truly, 

CHARLES F. DIGGS. 

S. 
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Exhibit S. J. T. No. 9. 


Charles F. Diggs. Attorney and Counsellor at Law, Century Build¬ 
ing, 412 Fifth Street Northwest. 


Long Distance Telephone, Main 3500; Residence Phone, North 


4134. 

Washington, D. C., July 1st, 1907. 
Mr. Henry W. Thurston, Belleville, N. J. 

My Dear Sir: In answer to your letter of the 29th inst. will say 
that you are right in the interpretation of our contract and that my 
fee is to be 20 per cent on the amount collected whether by suit or 
otherwise, but before undertaking a compromise I desired to have 
your express authority including compromise etc. T shall at once 
take up the matter bearing in mind your instructions and will un¬ 
dertake to effect a compromise along the lines desired by you. 

Your- verv trulv, 

CHARLES F. DIGGS. 


26 Exhibit S. J. T. No. 10. 

Charles F. Diggs, Attorney and Counsellor at Law, Century Build¬ 
ing, 412 Fifth Street Northwest, Washington, D. C. 

Long Distance Telephone, Main 374; Residence Phone, Col. 500. 

April 21st, 1909. 

Henry W. Thurston, Saddle River, N. J. 

Dear Sir: Yours of the 20th. inst, at hand. I am at a loss to 
understand how you could have been mistaken in regard to liability 
for costs as you will see from our contract that nothing is said about 
my paying them and in addition the amount of my fee is sufficient 
Vindicate that I was not to assume any responsibility for costs for 
as you know all I am to receive is 20% of any recovery and that in 
the event that the case is decided against us I am not to receive a 
penny for all the time and work which I have expended on the case. 
You will readily see from the foregoing that I was never under the 
obligation which you would appear to think I was, if I was to be 
the amount of my fee would necessarily have been much greater 
50% being the usual charge in such cases, but there is another and 
stronger reason why I could not have made any such arrangement 
and is the fact that the same would be against not only the rules 
of the legal profession but likewise against the law for an attorney to 
pay the costs of a suit. The bond has been signed and approved 
by the Court now the record has to be prepared by the clerk 

27 of the Supreme Court and then the clerk of the court of ap¬ 
peals has the record printed and that is where the costs count 

most. I will arrange the record that we are to take up and as soon 
as you send the money will have the clerk begin work on same. I 
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have great hopes of beating that crowd when we come on to be 
heard in the court of appeals. 

Yours truly, 

CHARLES F. DIGGS. 
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Exhibit S. J. T. No. 11. 


Charles F. Diggs, Attorney and Counsellor at Law, Century Building, 
412 Fifth Street Northwest, Washington, D. C. 



Long Distance Telephone, Main 374; Residence Phone, Col. 500. 


as well as the fact that during the conference between Mr. Lambert 
and Miss Bollowa after our suit was filed Clarke was present and dis¬ 
cussed the suit, but Lambert never saw McLellan. I have consid¬ 
erable hopes of getting the court to reopen the case and if I do I 
think we have a very good chance to get a reversal of its former opin¬ 
ion. As to the matter of appeal it is quite impossible for me to say 
what the costs will be as they depend almost entirely upon how much 
it will cost to print the record, I would say that we ought to be able 
to get through with an expense of about $200. or $300. this of 
course is exclusive of the matter of bond, but so far as that is con¬ 
cerned I think I may be able to arrange that so that the premium 
may be paid in small installments or may even be able to fix it so 
that no charge will be made unless we win in the upper court. The 
costs for printing the record will have to be paid immediately, that 
is, within about 30 days after we note the appeal. I would suggest 
that you get busy and arrange to get the costs so that you wall not 
have to wait until the last moment. I really feel that we will be 
able to reverse the lower court when the case is heard in the court of 
appeals. T feel as you do about letting that crowd of frauds get the 
monev, but want to caution vou not to make anv statement whatso- 
ever to any one concerning any proposed action on your part for the 
reason that it may have a bad effect upon our case, in the event that 
it is repeated so that it is put in evidence, so just keep absolutely quiet 
until the end and then it will be time enough for us to consider the^ 
course to be pursued in that connection. As to having Woodard, or 
any one else enter the case that is entirely unnecessary, as I know the 
case and know that I have all the law that can possibly bear upon the 
questions involved. As to Mr. Woodard, it would not do under any 
circumstance to have his name appear of record on account of the 
fact that he represented the McKay estate and the fact that the 
estate has been settled does not affect the situation. I will advise 
you as soon as any thing new develops. I would suggest that it 
would be well if you can ascertain anything about the history of Mc¬ 
Lellan, with respect to any transactions he may have had with Clark 
before or after the time he is alleged to have bought the assignment 
from Clark. 

Yours truly, 

(Signed) CHARLES F. DIGGS. 
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29 Exhibit S. J. T. No. 12. 

* * * * * * * 

The Clerk will please enter the judgment for costs in the above 
entitled cause to the use of the Bankers Surety Company of Cleve¬ 
land, Ohio a corporation. 

CHARLES F. DIGGS, 

Attorney for Henry W. Thurston and 

Sarah J. Thurston. 

Filed Feb. 21, 1911. 

J. R. YOUNG, Clerk. 
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Exhibit S. J. T. No. 18. 


Whereas by a decree of the Supreme Court of the District of Co¬ 
lumbia in equity cause No. 25763, Henry W. Thurston was awarded 
a sum of money, to wit, the sum of $7,410.00 and whereas said sum 
of money was and is now being held by John W. Heald in the in¬ 
terest and a* the agent of Henry F. Woodward and Mabel Grace 
McKay, executors of the estate of Nathanial McKay, deceased, and 
whereas Wilton J. Lambert claims a lien of $2116.00 in said sum 
for sendees claimed to have been rendered to one Francis B. Clark. 

Now therefore it is stipulated and agreed that the sum of $2500.00 
shall be deposited in the Commercial National Bank to the credit of 
said Wilton J. Lambert and Charles F. Diggs under the following 
agreement, viz: 

That the said Wilton J. Lambert within thirty days after he shall 
be notified that his said claim will not be compromised will file a 
suit or other proceeding to establish his lien upon said cause, and that 
he will speed any proceeding that he may bring in order to bring 
the same to an early conclusion and that his failure to bring said 
cause within the time mentioned, and to speed the same as aforesaid, 
the said fund shall immediately become payable to the said Charles 
F. Diggs. 

And it is further understood and agreed that time shall be con¬ 
sidered as of the essence of this agreement. If the said Wilton J. 
Lambert shall file his suit within the time hereinbefore mentioned 
and shall thereafter establish his right to the said fund or any part 
thereof by a final decree or judgment of the Supreme Court of the 
District of Columbia or the Court of Appeals of the said 
31 District and the said fund or so much thereof as 
shall be determined as belonging to the said Wilton J. Lam¬ 
bert as aforesaid, shall be turned over to the said Wilton J. Lambert. 
If, however, the said Wilton J. Lambert fails to establish his said 
lien, the said amount of $2500.00 and any interest thereon which 
may have accrued shall be paid over to the said Charles F. Diggs. 

It is agreed between the parties that nothing herein contained shall 
affect the legal rights of either of the parties hereto and by parties is 
meant Henry W. Thurston and Wilton J. Lambert, And it is 
further understood and agreed and stipulated between the parties 
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hereto that the said fund of $2500. shall be subject to all the rights, 
equities and conditions which would be attached to the same in the 
event that it was now held by the executors of the estate of Nathaniel 
McKay, deceased, and that any lien which the said Lambert would 
now have upon the said fund if in the hands of the said executors 
shall be deemed to attach to the said fund in its present condition. 

Witness our hands and seals this 17 day of Dec. A. D. 1910. 

CHARLES F. DIGGS, 

A tt’y for Thurston. 

WILTON J. LAMBERT. 

32 Exhibit S. J. T. No. 14. 

Charles F. Diggs in Account with Henry W. Thurston. 

1905. 

Sept. 21. To ain’t rec’d by said Diggs from H. 

W. T.‘. $12.00 $. 

Oct. 18. Bv amount of deposit for costs with 

Clerk, Supreme Court, D. C. 10.00 

Oct. 18. By costs paid U. S. Marshal. ..... 2.00 

July 10. To amount received by said Diggs from 

H. W. Thurston. 20.00 . 

Oct. 13. To amount received bv said Diggs from 

H. W. Thurston.... 25.00 . 

Nov. 28. By amount paid Evening Star Publish¬ 
ing Co., notice of publication. 11.70 

Nov. 28. By amount paid Washington Post Co., 

notice of publication. 11.10 

Nov. 28. By amount paid Washington Law Re¬ 
porter, notice of publication. 12.60 

Nov. 30. To amount rec’d by said Diggs from II. 

W. Thurston. 10.00 . 

1908. 

Apr. 22. To amount received by said Diggs from 

Henry W. Thurston. 20.00 . 

May 18. To amount received by said Diggs from 

Henry W. Thurston. 35.00 . 

May 22. By deposit in lieu of bond for security of 

costs in Equity Cause No. 25763. 50.00 

May 22. By amount paid for copy of record of 
suit Black vs. Thurston in Court of 

Chancery of New Jersey. 10.00 

Jan. 6. To withdrawal of part of deposit of May 

22, 1908 .•... 20.00 . 

Jan. 6. By additional deposit for costs with 

Clerk .. 3.00 

Jan. 8. By expenses trip to New York. 17.00 

Jan. 20. To amount received from Henry W. 

Thurston.. 10.00 . 

Jan. 20. By amount paid Clerk of Court addi¬ 
tional deposit for costs. 10.00 

3—2415a 
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Feb. *27. To amount received by said Diggs from 

Henry W. Thurston. 22.00 

Mar. —. By amount paid Examiner for taking 

testimony .. 

Apr. 30. To amount received by said Diggs from 

Henry W. Thurston. 50.00 

May 27. By payment of costs of appeal bond and 
recording mortgage to secure surety 


22.00 


on same 


11.56 


Amount carried forward.$224.00 $170.96 


Amount brought forward.$224.00 

June 28. By payment of cost of transcript of rec¬ 
ord on appeal. 

July 1. By deposit, with Clerk of Court of Ap¬ 
peals . 

Sept. 14. To cash sent said Diggs bv J. W. En¬ 
right for account of H. W. Thurston 94.00 
Sept. 15. By deposit with Clerk of Court of Ap¬ 
peals, D. C. 

Sept. 15. By amount paid Saxton Printing Co. 

for printing brief. 

1910. 

Feb. 2. Bv deposit with Clerk Supreme Court 

D. C... 

Mar. 8. To cash sent said Diggs by Henry W. 

Thurston . 6.00 

July 8. To refund by Clerk of Court of Appeals 17.40 
Dec. 6. Bv deposit with Clerk, Supreme Court, 

D. C. 

Dec. 9. Balance due Henry W. Thurston now 
carried to account of Sarah J. 
Thurston his assignee. 


$170.96 


31.50 

10.00 


80.00 

12.00 


1.10 


1.50 


34.34 


$341.40 $341.40 


Charles F. Diggs in Account with Sarah J. Thurston. 

191 °. 

Dec. 9. To balance due from said Diggs as 

per foregoing account. $34.34 

Dec. 17. To amount received bv. said Diggs 

from John C. Heald. 7,706.02 

34 

Dec. 19. By deposit with Clerk, Supreme 

Court, D. C. 

mi. 

Jan. 4. By deposit with Clerk Supreme 

Court, D. C. 


$2.25 
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Jan. 4. To U. S. Treasury check being 
amount withdrawn from Reg¬ 
istry of Court (balance of de¬ 
posit of May 22, 1908) . 30.00 . 

Jan. 19. By check to Sarah J. Thurston. 2,590.20 

Jan. 19. By check to Sarah J. Thurston. 13.00 

Jan. 19. By U. S. Treasury check turned 
over to Mrs. Sarah J. Thurs¬ 
ton . 30.00 

Jan. 19. By check of C-as. F. Diggs to Sarah 

J. Thurston . 10.00 

Feb. 16. By amount paid Enright (Mc¬ 
Dermott & Enright. 244.00 

Feb. 16. By check to Sarah J. Thurston. 50.00 

Feb. 20. To amount collected on judgment 

for costs against McLennan, 

Eq. cause No. 25,763. 236.60 . 

Feb. 20. By amount of Diggs docket fees 
in said cause Supreme Court, 

D. C. $20 and Court of Ap¬ 
peals $10 . 30.00 

Feb. 20. By amount of Diggs fees on depo¬ 
sitions . 10.00 

Balance due Sarah J. Thurston. 5,027.01 


$8,006.96 $8,006.96 


35 Answer of Charles F. Diggs. 

Filed July 1, 1911. 

♦ * ♦ ♦ * * * 

The answer of Charles F. Diggs, the respondent in the above 
entitled cause to the petition and the rule to show cause, respect¬ 
fully represents to the court as follows: 

The said respondent saving and reserving to himself all and all 
manner of benefit of exception that can or may be taken to the 
many errors, uncertainties and imperfections in the said bill con¬ 
tained, nevertheless, for answer thereto or unto so much and such 
parts thereof as he is advised it is material and necessary for him to 
answer, says: 

1. He admits the allegations set forth in paragraphs 1, 2, 3, 4 
and 5. 

6. Answering paragraph 6 this respondent admits the receipt of 
the letter therein referred to but says that not thinking the matter 
required immediate attention, put off the making of the assignment 
from day to day. 

7. Your respondent has no knowledge respecting the allegations 
contained in paragraph 7 except he admits that the assignment re¬ 
ferred to is filed in this cause. 




















20 


CHARLES F. DIGGS VS. SARAH J. THURSTON. 


8. Your respondent admits the allegations contained in para¬ 
graph 8. 

9. Answering paragraph 9, your respondent admits the receipt of 
the sum of $7,706.02 as therein set forth and that then he tele¬ 
graphed Henry \V. Thurston and that Henry F. Woodard 

86 wrote the letter reierred to in said paragraph. He admits that 
Henry F. W oodard was a party to the said cause but avers 
the fact to he that he was only a formal party thereto and that he 
has no knowledge concerning the other matters alleged in said para¬ 


graph. 

10. Answering paragraph 10, this respondent says that he has no 
knowledge concerning the matters alleged in said paragraph except 
that he admits receiving and sending the letters therein referred to. 

11. Answering paragraph 11, your respondent says that he has 
no knowledge concerning the effect which the receipt of the letter 
of December 19, 1910, had upon the said Thurston nor has he any 
knowledge concerning any statements made by the said Henry W. 
Thurston respecting said letter and he is advised by counsel that 
Mich statements are irrelevant and inadmissible; that his only in¬ 
formation concerning the details of the death and burial of the said 
Thurston was received from the petition in this cause; that on the 
night of December 80. 1910. petitioner called him by telephone at 
his residence and stated that she desired to see him and at his sug¬ 
gestion that she meet him the following morning at Mr. Wood¬ 
ard’s office, she replied that she had no business with Mr. Wood¬ 
ard and thereu]>on appointment was arranged at your respondent’s 
office for the following morning and your respondent denies hav¬ 
ing stated ‘‘oh that won't make any difference” as alleged in said 
paragraph, in answer to petitioner’s statement that she had no 
business with said Woodard; that on the morning of December 31, 

1910 petitioner called at his office as previously arranged and 
37 informed him that she had received the assignment referred 

to in said paragraph and discussed with this respondent the 
fee claimed by said Henry F. Woodard stating that she did not 
consider that she owed him anything; that during said conversation 
your respondent advised her that the said Woodard claimed a fee 
of ten per cent and had advised this respondent that if the same weie 
not paid he would attach the funds in his hands to secure its pay¬ 
ment ; your respondent advised petitioner that the said Woodard 
had been of counsel in said cause from beginning of the same, al¬ 
though he had not appeared of record, and that he had assisted in 
the prosecution of the same throughout, all of which respondent avers 
to be true, that your respondent suggested to petitioner that in view 
of this fact and Mr. Woodard’s determination to enter suit if it were 


not paid, and the further fact that she was in the city, that it would 
be well for her to take the matter up with Mr. Woodard and per¬ 
haps avoid additional litigation and that it was after this conversa¬ 
tion and acting on his suggestion that the petitioner accompanied 
respondent to the said Woodard’s office; further answering said 
paragraph your respondent says that upon their arrival at the said 
Woodard’s office, your respondent introduced the petitioner to Mr. 
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Woodard and stated that the petitioner did not understand about 
his fee and your respondent avers the fact to be that he did not state 
that respondent did not understand about the added ten per cent; 
further answering said paragraph, he denies that the said Woodard 
admitted he had no contract or understanding with the said Thurs¬ 
ton as to ten per cent of the recovery but avers the fact to be 

38 that the said Woodard stated that he had been employed by 
the said Ilenrv W. Thurston in the conduct of the said cause 

%j 

and that although he had not agreed upon any terms respecting his 
fee, he considered the charge of ten per cent a reasonable one; fur¬ 
ther answering said paragraph this respondent says that there was no 
occasion to make any effort to defend petitioner as there was noth¬ 
ing to defend her from for the reason that Mr. Woodard claimed a 
fee of ten per cent which if it were not paid he intended to sue for 
and that it was simply for the purpose of adjusting the matter that 
the interview was suggested and your respondent knowing that said 
Woodard had been of counsel in said cause, knew that he would be 
successful in effecting such recovers 7 ; that during the interview be¬ 
tween the petitioner, the said Woodard and your respondent in the 
said Woodard’s office as aforesaid, the petitioner explained to them 
that she was having some difficulty with the heirs at law of Henry 
W. Thurston her deceased husband with respect to the fund derived 
from this original cause and the said Woodard and your respondent 
gave the petitioner advice with respect thereto, advising her duly 
as to her rights both with respect to the heirs at law and the creditors 
of the estate of the said Henry W. Thurston and that in order to 
further assist petitioner in this respect the said Woodard suggested 
that if she desired he would dictate a letter of instructions to be used 
by her in regard to the said matters and that upon her signifying 
a wish that he would do so, the said Woodard called his stenographer 
and then and there dictated in the presence of the said petitioner 
and your respondent the letter of December 31, 1910, which 

39 is the same letter marked Exhibit S'. J. T. No. 6; that the 
said letter was dictated after the petitioner had agreed to the 

settlement of the said Woodard’s fee and your respondent’s fee in¬ 
cluding the retention of the costs and the said letter was dictated in 
a distinct tone by the said Woodard so that each and everv word of 
the same was fully understood by the petitioner; this respondent 
admits that the services referred to in said paragraph respecting the 
claims of the heirs at law of the said Henrv W. Thurston and his 

4 / 

creditors were offered free of charge but avers the fact to be that in 
addition thereto they suggested to the petitioner the necessity of 
the employment of counsel in New Jersey to protect her interests 
therein and dwelt upon the importance of so doing and that there¬ 
fore the allegation contained in said paragraph to the effect that the 
said Woodard requested the petitioner not to consult any one else 
before consulting your respondent and himself is untrue. Further 
answering said paragraph your respondent says that during the 
said interview the petitioner produced the letter written by Mr. 
Woodard under date of December 19, 1910 marred Exhibit S. J. T. 
No. 3 and that after the same was read the said Woodard and your 
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respondent took pencil and paper and figured the various items, and 
the items and amounts were called out and the additions and sub¬ 
tractions made in the presence of the petitioner and she fully under¬ 
stood the same and that the figures $2890.00 were arrived at after 
such calculations and it was understood by the petitioner that this 
represented the total amount due her from said fund ex- 

40 elusive of the $2500.00 placed in escrow to await the deter¬ 
mination of the claim of Wilton J. Lambert and that after 

all this had been done, the petitioner expressed her consent to the 
said arrangement and after she had thus ratified and consented to 
the payment of the said fees as provided in said letter S. J. T. No. 3, 
it was suggested by your respondent that the petitioner write him 
a letter confirming the same and requesting payment to her of the 
amount of $2890.00 and enclosing him her letters of administration 
and a separate letter authorizing him to settle the Lambert claim for 
five hundred dollars and avers the fact to be that she did so as is 
shown by Exhibit S. J. T. No. 7 and the allegations contained in 
paragraph 11 of the petition. Further answering said paragraph this 
respondent says that the reason he did not immediately send the 
$2890.00 to the petitioner was because one John M. Enright, an at¬ 
torney with offices in Jersey City New Jersey, had filed a claim with 
him on account of certain moneys alleged to be due him out of the 
said fund; further answering said paragraph this respondent says 
that he is not advised as to whether or not petitioner was compelled 
to borrow funds with which to come to Washington but avers the fact 
to be that on the 19th day of January 1911 she called at his office 
together with one Miss Lottie Fenwick at whose house she was stop¬ 
ping and during said visit stated to your respondent that she had 
decided that the said Henry F. Woodward was not entitled to a fee 
and demanded that this respondent refund to her the amount thereof, 
whereupon he informed her that the matter had been carefully 
gone over in Mr. Woodard’s office and that she agreed to the 

41 payment of his fee of ten per cent and that acting on this he 
had paid the same, which he avers to be true, and this respon¬ 
dent denies that he based his statement upon the theory of her silence 
during the interview had at Mr. Woodard’s office on December 31, 
1910 but avers the fact to be that he distinctly informed the peti- 

• tioner that she had affirmatively agreed to the payment of the said 
Woodard’s fee and that therefore the matter was closed and that he 
would do nothing further with respect thereto; that there ensued a 
lengthy discussion concerning all the matters involved in said tran¬ 
saction which was engaged in by the petitioner, Miss Lottie Fenwick 
and this respondent; that the petitioner produced the letter written 
by Mr. Woodard under date of December 19, 1910 marked Exhibit 
S! J. T. No. 3 and that the contents of the said letter together with 
the one written by the said Woodward under date of December 31, 
1910 marked Exhibit S. J. T. No. 6 were fully discussed as was also 
the interview had at the said Woodard’s office on December 31, 1910 
and that finally the petitioner expressed herself as being perfectly 
satisfied with the arrangements as to the settlement of the fees of 
your respondent and Henry F. Woodard as set forth in said letters 
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and as agreed upon at the said interview at the said Woodard’s office 
and thereupon this respondent together with the petitioner and Miss 
Lottie Fenwick figured the amounts received and the amounts due 
the petitioner according to the said understanding and agreement 
and they concurred that after deducting the sum of $294. which was 
to be held by your respondent subject to the determination of the 
claim of the hereinbefore mentioned Enright that there re- 

42 mained due the petitioner the sum of $2590.00, wherepon 
this respondent drew a check to the order of the petitioner for 

the sum of $2590.00 and delivered the same to her and that just as 
the petitioner and Miss Fenwick were in the act of leaving your 
respondent’s office your respondent said to Mrs. Thurston that she 
had said some very unkind things to him which had hurt his feelings, 
whereupon petitioner expressed her regret at having done so and 
stated that now she fully understood the situation and was perfectly 
satisfied with respect to the adjustment, thereby having reference to 
the settlement as set forth in said Woodard’s letter of December 19, 
1910 (Exhibit S. J. T. No. 3), and the interview had in the said 
Woodard’s office on December 31, 1910. Further answering said 
paragraph 11, this respondent denies that there was any qualifying 
statement made by the petitioner with respect to her being satisfied 
and confirming the settlement of fees as just hereinbefore stated and 
he especially denies that she stated that if she were legally bound she 
supposed she would have to he and he reiterates that the said con¬ 
firmation was absolutely unconditional and free in every respect; 
further answering said paragraph this respondent admits his refusal 
to make any further payment to the petitioner and avers the fact to 
be that no further payment is due her and that hereinafter he will 
set forth the various items paid and disbursed by him. 

IIV 2 . Answering paragraph 11M> this respondent says that he 
never claimed any fee in excess of the twenty per cent provided to 
be paid him under the written contract referred to in said 

43 paragraph. Answering the remaining allegations contained 
in said paragraph with reference to the said Henry F. Wood¬ 
ard being brought in the said cause, this respondent says that after 
the case was lost in this court, the said Thurston became anxious that 
the said Woodard should enter his appearance in the Court of Ap¬ 
peals and avers the fact to be that when the said Woodard was 
employed by the said Henry W. Thurston it was agreed that his 
name should not go in the record but he should advise and assist 
this respondent in the conduct of the said suit and that he did so 
throughout and that when this respondent wrote said Thurston the 
letter Exhibit S. J. T. No. 11, it was in reference to a desire on the 
said Thurston’s part that the said Woodard should go of record in 
the Court of Appeals, which this respondent did not deem necessary 
and for the further reason that the said Thurston had stipulated 
with the said Woodard that his name should not go of record. This 
respondent further says that his statements contained in said letter 
with respect to the said Woodard not appearing of record were 
based partly upon the said stipulation and the further fact that the 
said Woodard did not desire to go of record and your respondent 
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avers the fact to be that there was no legal reason why he should 
not have done so, if he so desired. 

1*2. Answering paragraph 12, this respondent denies that the sum 
of $770.60 referred to in said paragraph as being paid by him to 
the said Henry F. Woodard was the amount of the ten per cent fee 
claimed by the said Woodard and avers the fact to be that the said 
sum had no connection whatsover with the said Woodard’s 

44 claim but this respondent agreed with the said Woodard and 
he, the said Woodard, agreed to divide with this respondent, 

their respective fees, which was subsequently done and that the 
said sum of $770.60 referred to in said paragraph was one-half of 
the amount of this respondent’s fee received on that date and re¬ 
spondent insists that his contract for fees was entirely indei>endent 
of the said Woodard and that fact is established by a letter from 
Henry W. Thurston to Henry F. Woodard in which the former 
speaks of signing and sending respondent’s fee contract, that said 
Woodard’s compensation was to be entirely separate of this re¬ 
spondent’s contract and the amount thereof was not specifically 
agreed upon at the time the said Thurston employed the said 
Woodard; that on December 19, 1910 the said Woodard stated that 
he thought he was entitled to as much as this respondent but after 
talking it over and before writing the said Thurston it was decided 
that the said Woodard’s charge should be ten per cent and it was 
further decided between this respondent and the said Woodard 
that they would equally divide the fees referred to in said letter. 

13. Answering paragraph 13, this respondent says he has no 
knowledge concerning the grief, mental and physical condition of 
the petitioner as alleged in said paragraph and avers the fact to be 
that there was no external evidence by which such condition would 
be detected but that on the contrary this respondent noted at the 
time that the petitioner appeared remarkably free from such dis¬ 
abilities to such an extent as to have peculiarly impressed itself upon 
him and that in addition thereto your respondent’s associate, 

45 David Rothschild, a member of this bar was present on De¬ 
cember 31, 1910 and saw the petitioner at your respondent’s 

office and remarked at the time that she did not appear to be very 
much concerned over the death of her husband as her attitude was 
one of perfect composure and that in addition thereto Henry F. 
Woodard after the interview at his office on December 31, 1910 
remarked to this respondent that the petitioner did not appear to 
be very much grieved over the death of her husband and that in 
addition thereto your respondent’s stenographer has since stated to 
him that she noted at the time that petitioner appeared free from 
care during her visits to respondent’s office for a woman who had 
just passed through the troubles she had. Further answering said 
paragraph this respondent denies that the petitioner is a woman of 
little experience and education in business matters and avers the 
fact to be that said Henry W. Thurston constantly consulted her 
with respect to all of his affairs and she has always played a very 
important part in their conduct, which fact is shown by the follow¬ 
ing extract from a letter written by said Henry W. Thurston to 
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respondent under date of Nov. 8, 1905: “I think Mrs. Thurston 
would be a good witness as to whether I owed Mr. Clark or not, she 
at all times knew all about my affairs.” Answering that portion 
of said paragraph which relates to petitioner’s ignorance of the 
fact that in accepting the sum of $2890 she was consenting to the 
payment of the fee to Henry F. Woodard and that she thought 
that in accepting same, she w T as accepting a partial payment, your 
respondent says that it is absolutely impossible that 
4(3 the petitioner should have so understood and avers 
the fact to be that she fullv understood that the 
sum of $2890.00 represented the total amount due her ex¬ 
clusive of the $2500.00 which was placed in the Commercial 
National Bank to the joint order of Wilton J. Lambert and this 
respondent to await the determination of the said Lambert’s claim; 
further answering said paragraph respondent says that the petitioner 
could not have confused the Enright claim in any manner by think¬ 
ing $2890.00 was in any manner concerned with said claim for the 
reason that at that time the only item of the Enright claim that was 
known to your respondent or the petitioner was the question of cer¬ 
tain advances for costs made by the said Enright which your re¬ 
spondent advised petitioner amounted to about $94.00 so that it was 
impossible that she should have connected the Enright matter with 
the said settlement of $2890.00; further answering said paragraph 
13, this respondent says that on December 19, 1910 Henry F. 
Woodard wrote Henry W. Thurston (Exhibit S. J. T. No. 3) set¬ 
ting forth the terms and charges, distributions etc.; that on Decem¬ 
ber 30, 1910 petitioner came to Washington and consulted several 
persons with reference to said letter and finally sought the advice 
of one Samuel E. Tatum to whom she showed the said letter of 
December 1910 and discussed with him, the said Tatum, the matter 
of the said Henrv F. Woodard’s fee, and the other matters contained 
in said letter, that on the following day the petitioner had an inter¬ 
view with this respondent and Henry F. Woodard at the said Wood¬ 
ard’s office and after fully discussing the matter agreed to the settle¬ 
ment proposed and the charges set forth in said letter of 
47 December 19, 1910; that during the said interview the peti¬ 
tioner produced the letter of December 19, 1910 and all the 
items were gone over with her by this respondent and the said Henry 
F. Woodard and the figures therein set forth were called off and 
written down by the said Woodard in the presence of the petitioner 
and their correctness verified and after this was done petitioner 
agreed to the correctness of the same and to the allowance of the 
said Woodard’s fees and the various other items set forth in said 
letter, including the retention of the costs by this respondent and 
she fully understood and agreed that the said sum of $2890.00 was 
to be received by her in full settlement of all moneys due her ex¬ 
clusive of the said $2500. held to await the Lambert claim; that 
before leaving the said Woodard’s office this respondent requested 
the petitioner to write him a letter confirming the said settlement 
and requesting him to send her the sum of $2890.00 being the 
amount due her as aforesaid and also to enclose him her letter of 
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administration and a separate letter authorizing the compromise of 
the Lambert suit for five hundred dollars; that on January 5, 1911 
about five days after the interview at the said Woodard’s office the 
petitioner wrote respondent the said letters as appears by Exhibit 
S. J. T. No. 7 to send her “the $2890.00 agreed on”; that on Jan 
uary 19, 1911 petitioner came to Washington and again called on 
Mr. Tatum and went over the matter of the charges set forth in 
letter of December 19, 1910 (Exhibit S. J. T. No. 3) with him; and 
then called at respondents office in company with a Miss Lottie 
Fenwick hereinbefore referred to and again the matters were care¬ 
fully gone over and the letters of December 9, 1910 and 

48 December 31, 1910, hereinbefore referred to were produced 
and read and finally the petitioner stated that she was per¬ 
fectly satisfied with the settlement as therein indicated and set forth 
and apologized to this respondent for some unkind expressions she 
had made; that the petitioner left respondent’s office with the full 
understanding that the former acquiescence was re-acquiesced in; 
that on the said 19th day of January 1911 and after the interview 
between the petitioner, Miss Fenwick and this respondent as here¬ 
inbefore referred to, this respondent drew a check to the petitioner’s 
order for $2590.00 it being the amount due her less the Enright 
charges of $294.00 as set forth in letter of December 19, 1910 (Ex¬ 
hibit S. J. T. No. 3) the said amount having been arrived at by de¬ 
ducting from the $2890.00 the amount claimed by Enright ; that the 
figures were written down by this respondent and then compared 
and approved by the petitioner and Miss Fenwick and thereupon 
the check was made, delivered and accepted by the petitioner in full 
and complete settlement of all amounts due her except the sum of 
$294.00 held subject to the determination of the Enright claim, 
the Lambert claim having been previously arranged by depositing 
$2500.00 in bank; this respondent further says that after the peti¬ 
tioner and Miss Fenwick left respondent’s office, he discovered an 
error of ten dollars in the figures and immediately mailed a check 
to the petitioner for that amount; that on the 23rd day of January 
1911 the petitioner called at respondent’s office and handed him 
the said check for $2590.00 dated January 19, 1911, stating that 
there was a discrepancy between the figures and the written amount 

and upon finding this to be true, your respondent drew a 

49 check for the said sum of $2590.00 payable to the order of 
the petitioner and delivered the same to her w T hich w T as ac¬ 
cepted by her, and whereupon this respondent accompanied the peti¬ 
tioner to the Commercial National Bank of this city, w T here she 
opened an account by depositing said check to her order; respondent 
further says that during the entire time that petitioner and he w r ere 
together during said interview’ on the said 23rd day of January 
1911, your petitioner did not in any manner express any dissatis^ 
faction with said settlement made on January 19, 1911 and that the 
interview was most pleasant throughout. 

14. Answering paragraph 14, this respondent says that the said 
Henry W. Thurston consulted and employed the said Henry F. 
Woodard with respect to representing him in the prosecution of his 
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claim against Clarke and McLellan; that at the time of the said em¬ 
ployment the said Woodard advised Thurston that he, Woodard, 
did not desire to appear of record in said cause and suggested the 
employment of this respondent; that thereafter this respondent was 
employed and made his own arrangements with said Thurston as to 
a contingent fee; that the said Woodard had no part in the contract 
this respondent made for fees with the said Thurston; that it was 
agreed that Woodard should assist the respondent and from that 
time on the said Woodard did assist in every way; that the amount of 
the said Woodard’s fee for his services was not discussed except that 
it was made dependent upon a recovery; that it was agreed between 
Thurston and Woodard that Woodard should represent Thurston in 
the case in its preparation and general conduct and re- 

50 spondent further says that after having met the said Henry 
W. Thurston in the office of the said Woodard and after be¬ 
ing introduced to the 'said Thurston and being informed he desired 
the services of your respondent and the arrangements hereinbefore 
referred to were entered into, the said Thurston and his respondent 
went to respondent’s office and discussed the case and that after so 
doing this respondent agreed with the said Thurston as to his charges 
which were subsequently reduced to writing and signed by the said 
Thurston as shown by Exhibit S. J. T. No. 2; that they then returned 
to the office of the said Woodard and the said Thurston again ex¬ 
pressed a desire that the said Woodard should appear of record in 
t aid cause and the said Woodard again declined so to do but repeated 
that lie would do everything else in said case except appear of record 
and would use his best endeavors in representing the said Thurston 
in its prosecution and would assist this respondent in its preparation, 
to all of which the said Thurston agreed; your respondent further 
says that the said Thurston on a number of occasions returned to 
Washington and consulted with the said Woodard and this respond¬ 
ent with respect to the conduct of the said case and the steps neces¬ 
sary for its prosecution and your respondent recalls that the said 
Thurston on at least one occasion early in 1906 came to Washing¬ 
ton and called at the office of said Woodard and your respondent 
was called over the telephone and advised that he was there where¬ 
upon respondent called at said Woodard’s office and entered into a 
conference with said Thurston and Woodard with respect to the case 

and the things necessary to be done therein and that this was 

51 some time after his first interview with Thurston hereinbefore 
referred to and after the said Thurston had returned home 

from said first interview; further answering said paragraph this 
respondent says that John M. Enright was retained for the purpose of 
conducting the New Jersey litigation relative to the foreclosure pro¬ 
ceedings with respect to a mortgage mentioned in the original bill 
and that said Enright had frequent interviews and consultations with 
said Woodard with respect to said cause; that the said Woodard made 
at least two trips to New Jersey in respect thereto and assisted in the 
trial thereof as is shown by the following extract from Thurston’s 
letter dated Apr. 18, 1906: “The Jersey City case is closed and in 
my favor. * * * the two days Mr. Woodard was here was of the 
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greatest help.” Further answering said paragraph 14, respondent 
says that it is true that said Woodard did not appear of record either 
in this court or the Court of Appeals but avers the fact to be that 
during the entire litigation covering a period from Aug. 1905 to the 
final determination of the cause, tlie said Woodard as per his agree¬ 
ment with said Thurston assisted respondent in the preparation of 
said cause and materially assisted respondent in the conduct of said 
case; that said Henry W. Thurston considered said Woodard as his 
attorney and sent or gave numerous letters and papers to said Wood¬ 
ard for his consideration as will appear from the following extracts 
from said Thurston’s letter addressed to this respondent: “Aug. — 
I imagine they know about how I am fixed and think if they can get 
a chance at me away from you and Mr. Woodard they can get 

52 me to agree to a settlement”; Letter dated June 12, 1907, “I 
am really afraid about Enright going before the court with it. 

I do not like to believe that he would sell me out but this looks fishy to 
me. Show it to Woodard, see what his opinion is”; Letter dated 
Sept. 11, 1905 “Yours of 24th came duly to hand waited about the 
time for Woodard to come back before answering. Will send con¬ 
tract soon as costs are provided for, he has the Clark letter as well as 
one of same date from Clark’s attorney. Letters I sent him before I 
went up there and there was three or four I gave him when there 
as well as the bundle I mailed him after I came back, all of which 
you will need.” Letter Jan. 26, 1906 “Mr. Enright I think should 
have a copy of all the papers that you and Mr. Woodard hold there 
in Washington.” Letter dated April 9 “I have sent your letter to 
Enright and have written him to make a special effort to find those 
papers. It seems to me very important we find them. I am in¬ 
clined to believe Woodard has them and mislaid them or has them 
filed with some other case.” Letter dated Jan. 26, 1907 “I have de¬ 
cided provided you and Mr. Woodard approve to settle if the other 
side will do so on the following terms.” and the said Woodard 
conferred with respondent in relation thereto and it was from the 
said Woodard that this respondent received a great many of the ex¬ 
hibits and records used in the conduct of said cause and this re¬ 
spondent further says that the said Woodard prepared the original 
bill which after some changes was subsequently filed in this original 
cause; further answering said paragraph this respondent denies that 
the said Woodard could not properly have acted as at- 

53 torney for said Thurston in connection with the matters in¬ 
volved in this cause and avers the fact to be that the McKay 

estate which had been represented by said Woodard had no concern 
with the distribution of the funds represented by the compromise 
between said estate and Francis B. Clark, the agent of Henry W. 
Thurston, but that it was purely a matter of delicacy that caused 
said Woodard to prefer not to enter his appearance as of record and 
that while it is true that respondent wrote Thurston “As to Mr. 
Woodard, it would not do under any circumstances to have his name 
appear of record on account of the fact that he represented the Mc¬ 
Kay estate and the fact that the estate has been settled does not affect 
the situation, he avers the fact to be that this was written as this re- 
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spondent’s personal view of the matter based upon what Woodard 
had said at the time of his employment as hereinbefore set forth; 
that Thurston was urging this respondent to have Woodard assist in 
the Court of Appeals, the said Thurston being as this respondent ap¬ 
prehends somewhat nervous because of the fact that the case was 
decided against him in this court, and your respondent knowing the 
attitude of said Woodard with respect to appearing of record, desired 
to effectually put an end to said Thurston’s efforts to cause said Wood¬ 
ard to appear of record. 

15. Answering paragraph 15, respondent says that the mortgage 
referred to in the original bill, the cancellation of which was secured 
by the New Jersey litigation was valued at approximately three thou¬ 
sand dollars and the question arose as to whether or not respondent 
was entitled to twenty per cent of said amount and that it was 

54 finally determined that he should receive the refund of costs 
as a compromise of this matter and that during the interviews 

had with petitioner on Dec. 31, 1910 and Jan. 19, 1911 hereinbefore 
referred to, this matter was discussed and petitioner agreed to said 
settlement; that the amount of the refund of said costs was $236.60 
of which amount $40. belonged to respondent on account of docket 
fees allowed in said cause; that said costs were not received by re¬ 
spondent until Feb. 20, 1911 which was a month after petitioner had 
agreed that your respondent should retain said costs. 

Respondent admits that he signed the praecipe referred to in said 
paragraph but avers the fact to be that he had a right to do so as 
the attorney for petitioner in that respect and avers the fact to be 
that for that purpose and the settlement of Lambert’s claim, and no 
other he was the attorney for petitioner and that he has at no time 
been her attorney for any other purpose. Further answering said 
paragraph this respondent says that on the 29th day of Nov. 1910 he 
wrote Henry W. Thurston a letter which is filed herewith marked 
Exhibit C. F. I). # 1 in .which he informed said Thurston of his 
intention to place $2500. in bank to await the determination of said 
Lambert’s claim and that although said fund was not so placed until 
the 17tli day of December 1910 at no time did the said Thurston or 
any other person object to the depositing of said fund and further 
that petitioner had ratified on a number of occasions his action is so 
doing as will more fully appear from Exhibits C. F. I). # 2, 3 and 4 
filed herewith; respondent further says that it was imperative that 
said fund should be so placed for the reason that William K. 

55 Quinter, Esq., who represented John C. Heald, Esq., refused 
to deliver the fund of $7,706.02 to respondent because of the 

fact that Mr. Lambert had signified his intention of filing an inter¬ 
vening petition, claiming a lien on said fund for certain fees due on 
account of the litigation between Clarke and the McKay estate and 
immediately upon being so informed this respondent called at the 
office of said Lambert and found him in the act of going to the court 
house to file said petition and it was only by consenting to deposit 
the $2500. in bank in their joint account that the filing of said 
petition was prevented and your respondent feared that filing said 
petition would result in tying up the entire fund and permitting 
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further litigation on behalf of one Emilie M. Bullowa who also 
represented Clark in said litigation; therefore your respondent avers 
the fact to be that he had authority to make such deposit and that 
he should receive credit for same in his account with petitioner. 

16. Answering paragraph 16, respondent says that the total 
amounts received by him for costs and expenditures in connection 
with the original suit in this case including the $94.00 sent him by 
John M. Enright, was the sum of $304.00 and that he disbursed and 
properly disbursed even 7 dollar of said money for the use of said 
Thurston in the conduct of the said litigation, which disbursements 
were as follows: To clerk of this court for costs $29.35; for prepar¬ 
ing record on appeal $31.50; to United States Marshal $2.00; for 
publication of notice of service $35.40; to Examiner for taking testi¬ 
mony $22.00; to printing brief on appeal $12.00; to costs of 

56 copy of records in New Jersey litigation $10.00; to deposit 
in court of Appeals $90.00; to deposit with clerk in lieu of 

bond $50.00; to John M. Enright for disbursements in New Jersey 
litigation $20.00 (Thus being the item of $20. referred to in S. J. 
T. # 14 as having been received July 10, 190(5 which was in fact 
received Jan. 10, i906 as shown by Exhibit C. F. D. # 5 and was 
forwarded to said John M. Enright under date of Jan. 22, 1906 as 
shown by Exhibit C. F. D. # 6) That he withdrew from the regis¬ 
try of the court $20. with which to defray the expenses of a trip to 
New York in connection with said cause and that he expended $17.00 
for this purpose; that he received from the Clerk of the court a re¬ 
fund of $30.00 of the amount deposited less the commissions of said 
clerk, which check he endorsed to the petitioner and upon which she 
received the money; that he also received a refund of $17.40 from 
the Clerk of the Court of Appeals from which he deducted some 
small items advanced by him amounting to $4.40 giving the peti¬ 
tioner his check for $13.00 to cover the same; that the slight discrep¬ 
ancy of $9.15 between the amounts received and the amounts dis¬ 
bursed is represented by disbursements made by this respondent of 
which he has no record at this time but probably were on account of 
notary fees and certified copies of papers used in said trial but this 
respondent avers the fact to l>e that the said sum was in fact actually 
disbursed bv him for the said Thurston in connection with the said 
litigation. 

17. Answering paragraph 17, this respondent denies that he has 
t>een guilty of any wrongful or unauthorized conduct as alleged in 
said paragraph or that it was necessary for the petitioner to 

57 employ counsel or incur expense in relation thereto but avers 
the fact to be that he has accounted to the petitioner for all 

sums due her and he denies that she is entitled to receive from him 
the sum of $5027.01 or any sum whatsoever but avers the fact to be 
that she is not entitled to receive from this respondent any sum 
whatsoever and that the transaction involved in this original cause 
and all other matters between petitioner and this respondent have 
been fully settled and determined and ratified and re-ratified by her, 
the said petitioner and that nothing remains due the said petitioner 
from this respondent on account of any cause whatsoever. 
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18. And further answering this respondent says that the petitioner 
has not, in or by her said bill, made or stated such a case as does or 
ought to entitle her to the relief thereby prayed or to any relief in the 
premises, and he prays the same benefit of this objection as though 
he had formerly demurred to the said petition on account thereof. 

And now having fully answered, he prays hence to be dismissed, 
with his costs. 

CHARLES F. DIGGS. 

A. A. BIRNEY, 

Solicitor for Respondent. 

District of Columbia, ss: 

Before me, a Notary Public in and for the District of Columbia, 
personally appeared Charles F. Diggs, who, being by me first duly 
sworn, deposes and says that he has read the foregoing answer by him 
subscribed and knows the contents thereof, and that the mat- 
58 ters and things therein stated of his own knowledge are true 
and those stated on information and belief, he believes to be 

true. 

CHARLES F. DIGGS. 

Subscribed and sworn to before me this 29 dav of June, A. D. 
1911. 

[seal.] DAVID ROTHSCHILD, 

Notary Public, D. C. 


59 Exhibit C. F. D. No. 1. 

November 29, 1910. 

Mr. Henry W. Thurston, Saddle River, N. J. 

My Dear Mr. Thurston: I was just about to receive the fund 
this morning when Mr. Lambert notified Mr. Heald that he had a 
lien on the fund for a fee of $4,166, of which amount he says he has 
received $2000. from the executors of the McKay estate leaving a 
balance due him of $2,166, and stating that he was going to file an 
intervening petition claiming a lien on the fund to this amount. 
Upon being advised of this, I immediately saw Mr. Lambert and 
just as I got in his office, he had the intervening petition prepared 
and was just about to go into Court to file the same. I requested 
him not to take this action and suggested that it was unnecessary 
to tie up the entire fund and he stipulated that I could draw the 
fund down provided I would deposit $2500. in bank in the name of 
he and myself to be held pending any action he may take to recover 
the amount he claims is due him. 

We went to see Mr. Heald and found that he had gone home and 
Mr. Quinter who really has the fund stated that he would not turn 
it over until he had an opportunity to speak with Mr. Heald, as Mr. 
Lambert is leaving the city to-night, to be gone until Thursday, it 
will be impossible to do anything before he returns. I am very 
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anxious to get the fund out of the hands of Mr. Ileald for 
(50 the reason that Miss Bullowa may come down here and file 
an intervening petition claiming that she is entitled to a 
fee. So that Thursday morning if possible, I shall secure the fund 
and deposit the $2500. subject to the agreement hereinbefore re¬ 
ferred to in order that we may not have the fund tied up by any 
further litigation. 

Lambert's matter will have to be disposed of some way and I 
would suggest the 1 >est way to do so is for you to come on and we will 
get together and undertake to adjust it either by compromise or if 
you so decide, by refusing the demand and standing suit. 

You need not come on until T notify you but I would suggest that 
vou hold vourself in readiness to come at any moment and I would 
also like you to advise me where I can reach you by wire. 

Yours truly, 

V / 


61 Exhibit C. F. D. No. 2. 

Allendale, N. J., Jan. 4th, 1911. 

Mr. Charles Diggs. 

Dear Sir: 1 authorize you to compromis that suit of Mr. Lam¬ 
bert for 500.00 if pos/able. 

Very truly, 

Mrs. SARAH J. THURSTON. 


62 Exhibit C. F. D. No. 3. 

Allendale, N. J., February 9, 1911. 
Mr. Charles F. Diggs, Ninth and G Street- N. W., Washington, D. C. 

My Dear Mr. Diggs: Your letter of Feb. 6th 1911 received and 
note that Mr. Lambert notified Mr. Ileald by word of mouth that he 
had a Claims a lien of $2,116.00 for servious claimed to have been 
rendard to one Francis B. Clark I have also a letter inriting by 
you, that the firm of Lambert and Baker received $2000 from the 
McKay estate paid to them by the executors of the McKay estate that 
survious were rendard to Francis B. Clark by the firm of Lambert 
and Baker. 

It seams strange to me that Lambert can step out from that firm 
and put up a claim against Mr. Thurston for the sum of $2,116.00 
Mr. Thurston never imployed Lambert and Baker. And while it is 
true that Mr. Clark did imploy this firm it was agreed that Mr. Clark 
was to pay all Lawyers and other expenses Mr. Clark received in pay¬ 
ment pail of the det owed Mr. Thurston of which he has not 
accounted for. Now it seams to me that you have a good clear ground 
to reserve this $2,500 in your hand and that you can show reason 
why you should not pay this over to Lambert. It also seams to me 
that you have giving Mr. Lambert ample time to deside weather or 
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not he will except the $500. offered in settlement. Will you 
03. please answer me this queston can a Lawyer legaly colect 

a bill by word of mouth in the district of Columbia. 

Now Mr. Diggs Mr. Thurstons bills far exceed the amount I first 
thought they did and this matter is worring me very much as I 
canot see my way to take care of the same and you greatly oblige me 
by brining this Washington matter to a close as soon as posiable. 

Very truly, 

SARAH J. THURSTON. 

64 Exhibit C. F. D. No. 4. 

Allendale, N. J., January 1 1th, 1911. 
Mr. Charles F. Diggs, Ninth and G Streets, Washington, D. C. 

My Dear Mr. Diggs: Kindly let me know by return mail what 
Mr. Lambert dispersition is to except the five hundred dollars in set¬ 
tlement for his loan. I find that Mr. Thurston is deaper in debt 
that I was aware of and after I settle his dets will practely be without 
anv of this money his creditors are getting very anxious and it is 
my dispersition to atend to it as soon as I receive the money and will 
ask you to try to close the matter as soon as posiable. 

Very truly, 

Mrs. SARAH J. THURSTON. 

65 Exhibit C. F. D. No. 5. 

L. D. Yeargan, President. 

J. Cumming, Sec’y and Treas. 

H. F. Yeargan, Vice-Pres. 

Battev Machinery Co. (Incorporated). 

Dealers in Engines, Boilers, Saw and Grist Mills, Mill Supplies, 

Cotton Gins and Fittings. 

Buying and selling Second-Hand Machinery a specialty. 

Rome, Ga., Jan. 10, 1906. 

Charles F. Diggs. 

Dear Sir:. Yourn 6th At hand. At your request I send you check 
$*20.00. Twenty Dolers, under no Conditions eaven if the Assiment 
should be declared legel has Clark eny right to the mortgage. That 
was to be made over to me at once, of course you will put the case as 
you think best before the court but put it in plane english they 
think best before the court but put it in plane enough english they 
ar Just a lot of thieves they have started to rob me. I know that 
macking it over to me to diferent parties is a trick of Clark’s he 
wanted me to make the place over to him before I made eney 
arangeent with lie co colect this money from uncle’s estate saying he 

5—2415a 
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would make it over to some one elce so as to give the estate more 
truble to colect the mortgage. 

So von see it is an old trick of his he promised in the presence of 
his aturney to turn the mortgage if he took it. over to me at once I 
am trying to dispose of my property here shall goe north as soon 
as I doe what do you think of my goeing over the place at Saddle 
River, has the other side answerd to the case in Wash if 

66 not how much longer have they to make answer. 

Yours trulv, 

H. W. THURSTON. 

(I started to endorse check. For got it was made to vou) R. F. D. 
No. 1. 

67 Exhibit C. F. D. No. 6. 

McDermott & Enright. 

Law Offices Davidson Building, 259 Washington St., Jersey City, 

N. J. Telephone, 379. 

Frank P. McDermott. 

John Mulford Enright, 

January 23, 1906. 

Charles F. Diggs, Esq., 412 Fifth Street Northwest, Washington, 

D. C. 

Dear Sir . We have your favor of 22nd instant enclosing check 
of Batty Machinery Company to your order endorsed to us for $20. 
to credit of disbursements in the Thurston foreclosure suit. 

1 note that vou have wired Thurston to come to Jersey City. It 
will be ver>' useful to have an interview with Mr. Thurston. You 
understand, of course, that the actual trial of the action cannot be 
reached for several months. However, it is important to have an 
interview as soon as convenient, so that the policy of the defense can 
be detenu in ed. 

We note in Mr. Thurston’s communication to you that he states 
there was no consideration for the mortgage from Wiedersheim to 
him. Was there any consideration moving from anybody as a basis 
for the mortgage? If so what was it? 

We note his further statement that McKay had arranged 

68 to turn this mortgage over to him. Have him give his ver¬ 
sion of this arrangement in detail. He makes reference to a 

letter to the same effect. Will you procure for us a copy of that 
letter. We herewith enclose Mr. Thurston’s letter as requested. 
Verv trulv vours. 

McDermott & enright. 

2 Enc. 

J. M. E.—B. 

We herewith enclose copy of answer filed Jan’v 23. ’06. 
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69 District of Columbia, ss: 

Personally appeared Samuel E. T.atem, who upon his oath deposes 
and says that he makes this affidavit to be used in the above entitled 
suit in support of the answer of Mr. Charles F. Diggs, the respondent 
therein. This affiant swears that during the month of July the late 
Henry \Y. Thurston entered into correspondence with this affiant 
with reference to what may be termed the Clark matters; that affiant 
wrote Thurston and also telegraphed him that he would better come 
to Washington; that later, and during the month of August, as near 
as this affiant can now recollect about the middle of August, the said 
Henry W. Thurston came to Washington and came to see this af¬ 
fiant ; that upon said visit the said Henry W. Thurston told affiant 
that Mr. Francis B. Clark was endeavoring to defraud him, Thurs¬ 
ton, out of his moneys which had resulted from a compromise as 
against the estate of Nathaniel McKay; that after having fully gone 
over the matter with Thurston this affiant advised him to go and 
employ Mr. Henry F. Woodard to look after his interest; that pur¬ 
suant to said advice the said Thurston, in company with this affiant, 
went to Mr. Woodard’s office some time in August 1905, and the 
said Thurston then and there employed and engaged the said Wood¬ 
ard to look after his interest; that upon that occasion the said 
Woodard informed the said Henry W. Thurston that he did not 
care to actively prosecute the suit against Clark and therefore Thurs¬ 
ton should obtain some other attorney who could act in con- 

70 junction with the said Henry F. Woodard; that it was fur¬ 
ther agreed that the said Woodard should, in conjunction 

with the other attorney so to be employed, take charge of and act in 
the interest of Mr. Thurston in the suit to be brought against Clark; 
that the said Henry W. Thurston informed this affiant of said ar¬ 
rangement and later returned to Rome, Georgia; that affiant did not 
hear anything further from, or see, Mr. Thurston until some time 
during the early part of 1906, when the said Thurston called at this 
affiant’s house and later with this affiant at the office of said Henry 
F. Woodard; that upon that occasion the said Thurston informed 
this affiant that he had come on to consult the said Woodard with 
reference to the Clark suit and asked this affiant to go with him to 
Woodard’s office; that affiant consented and went in company with 
the said Henry W. Thurston to the office of the said Woodard and 
there the said Thurston went over with the said Woodard the mat¬ 
ters concerning the Clark suit and this affiant has some recollection 
that the said Diggs was sent for at or about the same time; at all 
events affiant’s best recollection is that after the conference between 
Thurston and Woodard had taken place, that a further 
conference took place between Diggs, Thurston and Wood¬ 
ard; that in 1906 the said Henry W. Thurston said noth¬ 
ing to indicate that the said Woodard was not employed by 
him but on the other hand by his every expression and act indicated 
that the said Woodard was employed in the Thurston vs. Clark 
suit to assist Mr. Diggs in the prosecution of the same; that from the 
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interview had with Thurston in lt)06 this affiant did not again see 
him during life. 

71 That some time during December 1910, Mrs. Thurston 

came to Washington and called to see this affiant; that she 
showed affiant a letter which had been written Mr. Thurston by Mr. 
Woodard under date December 19, 1910: that this affiant talked 
the matter over with her and advised her to pay the claim as this 
affiant knew that her husband had employed Mr. Woodard as affi¬ 
ant had been # present at the time; that later and some time during the 
month of January, 1911, the said Mrs. Thurston called upon affiant 
and upon that occasion stated that she had received the money from 
Mr. Diggs but did not mention the amount thereof; that she did, 
however, upon that occasion show affiant the letter written to her by 
Diggs and Woodard under date of December 31st. 

That the foregoing constitutes substantially all of the knowledge 
that this affiant has upon the subject herein mentioned. 

SAM E. TATEM. 

Subscribed and sworn to before me this 23rd dav of June, 1911. 

[seal.] F. II. RIDGWAY, 

Notary Public, D. C. 


72 District of Columbia, ss : 

Henry F. Woodard, being first duly sworn, upon his oath de¬ 
poses and says that during the year 1903, one Francis B. Clark filed 
his bill in this Court against Mable Grace McKay and Henry F. 
Woodard, executors of the estate of Nathaniel McKay, deceased, 
and others; that later and on the 5th day of March 1904, the said 
Clark sued the same persons as executors, etc., on the law side of 
this court in the sum of approximately $45,000.00; that on, to wit, 
the 30th day of March. 1905, the said executors, acting pursuant to 
an order of Court of that date, entered into a compromise settlement 
of the claim of Clark vs. McKay estate for the sum of approximately 
$9.400.00; that at the time of settlement there was paid on account, 
as affiant remembers, the sum of $2,000.00, which left a balance then 
due and payable to said Clark of approximately $7,400.00. 

That during the month of July, 1905, correspondence was entered 
into between Henry W. Thurston and one Samuel E. Tatem of this 
city; that as a result of said correspondence the said Henry W. 

Thurston came to the City of Washington some time during 

July or August and consulted this affiant with reference 
to bringing a suit against Francis B. Clark, and others, to 

secure to the said Henry W. Thurston a sum of money 

that he, the said Thurston, claimed was his by reason of a claim 
which Thurston had against the McKay estate which was embraced 
in the Clark settlement; that during the month of August., as near 
as this affiant can now recollect, affiant made an investigation 

73 into the claim of the said Thurston and as a result of said in¬ 
vestigation informed the said Thurston that in the opinion of 

affiant he had a good claim against Clark and his assignee, McLellan; 
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that thereupon the said Henry VC. Thurston employed this affiant to 
take proceedings looking to the collection of the amount claimed to 
he due from Clark to Thurston, whereupon this affiant told the said 
Thurston that he would prefer that the active litigation should be 
carried on by some other attorney although this affiant would be 
willing to assist and aid in every way possible; that following the 
suggestion of this affiant the said Henry W. Thurston secured Mr. 
Charles F. Diggs and entered into, as this affiant is informed, a 
written contract with him to pay a contingent fee of 20% for the 
sendees of the said Diggs; that said contract did not embrace the 
sendees or provide compensation for this affiant, who was to render 
services in said proposed litigation; that after having made such ar¬ 
rangement the said Henry W. Thurston returned to his home at 
Rome, Georgia; that on August 15, 1905, or thereabouts, and after 
the said Henry VC. Thurston had employed this affidavit, he wrote 
this affiant, to which communication this affiant wrote the said 
Thurston under date of August 17, as follows: 

“The bill which Mr. Diggs sent you, T dictated in outline myself, 

but vou should be verv careful not to state anvthing on the face of 

• • »/ • 

the bill that you cannot prove.” 

That later, and on the 22nd day of August, 1905, this affiant re¬ 
ceived a letter from Mr. Thurston in which he wrote that Mr. Diggs 
had written him for costs to file the papers in Court and that he, 
Thurston, thought that the 20% which he had agreed to pay 

74 Diggs included that, and this affiant accordingly, on the 13th 
day of September. 1905, wrote Mr. Thurston that his letter 

and papers had reached affiant upon affiant’s return to the office and 
affiant would call to see Mr. Diggs sometime during the day and have 
a talk with him; that it would l>e necessary for Mr. Thurston to 
furnish the actual costs in the matter of suit; that on the following 
day, September 14th this affiant wrote Mr. Thurston that he had 
spent the afternoon with Mr. Diggs going over the correspondence 
between Clark and Thurston and further advised the sending of the 
costs in order to institute suit; that on September 19th, Thurston 
wrote this affiant that he had received affiant’s communications of 
September 13th and 14th; that he had or would send check to Mr. 
Diggs as well send him his contract for 20%; that on October 12, 
1905, this affiant wrote Thurston in substance that affiant had had a 
talk with Diggs yesterday and advised him to make certain changes 
in the bill which he was about to file; that there was only one danger 
and that was that the New York man who purchased the account 
from Clark might be considered an innocent holder; that January 
6, 1900, the said Thurston wrote this affiant that he expected to come 
north shortly and wanted affiant’s advise as to his going to Saddle 
River and also affiant’s advice as to the effect of a suit which had been 
filed by one Rlack against the Thurstons in Jersey City; that on 
January 10th this affiant acknowledged the receipt from Mr. Thurs¬ 
ton of his letter of the 6th and informed him that Mr. Diggs had 
employed counsel at Jersey City to defend the foreclosure suit on 
the Saddle River property; that later the said Thurston came 

75 north, and stopped at Washington; that he came to affiant’s 
office with S. E. Tatem to consult about the Clark suit and 
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also about the New Jersey suit, and this affiant explained to him in 
detail the condition of affairs and also explained affiant’s association 
in connection with the suit at Saddle River which was being con¬ 
ducted by a Mr. Enright who was suggested to Mr. Diggs by this 
affiant; that from the time the suit of Thurston vs. Clark was filed 
during the month of October. 1905, until its conclusion, this affiant 
consulted with and aided the said Charles F. Diggs in the prosecu¬ 
tion of the same, all of which was known to Mr. Thurston; that in 
addition this affiant went to Jersey City when the case of Black vs. 
Thurston was tried concerning the Saddle River property and there 
assisted local counsel who was trying that case, and upon several 
other occasions this affiant went to Jersey City and had conferences 
with Mr. Enright who was the attorney of record in the case of Black 
vs. Thurston, all of which was known to the said Thurston; that at 
the time of affiant’s employment by Thurston no specific amount was 
agreed upon as compensation but nothing was to be paid unless a 
recovery should be had for the reason that Mr. Thurston was in 
straightened financial circumstances; that affiant’s employment hv 
the said Thurston was known to Mr. Diggs and was also known to 

Mr Tatem and is evidenced bv the communications which affiant 

• « , 

received from Mr. Thurston, extracts of which have been hereinbe¬ 
fore stated. 

That as a further evidence of this affiant’s employment by the said 
Thurston affiant refers to a letter addressed to Mr. Charles F. Diggs 
by Thurston dated April 28, 1907, in which, among other things, 

Mr. Thurston wrote: 

76 ‘T am not mentally equipped to cope with such a crowd. 

Of course, T have confidence in Enright but I realize he 
wants his money. Now how to overcome that and advise solely in 
my interest 1. of course, * * * tell. I imagine he knows about 

how I am fixed and think if they can get a chance at me away from 
you and Mr. Woodard that they can get me to agree to a settlement 
by offering the mortgage and a certain sum in ready cash.” 

That the said suit of Thurston vs. Clark and others was prosecuted 
from October, 1905, to some time in the latter part of December, 
1910; that this affiant wrote a letter to Mr. Thurston dated Decem¬ 
ber 19th, and a copy of which affiant is informed is filed in this 
cause; that, as affiant recollects, some time after the letter of Decem¬ 
ber 19th was written, Mrs. Thurston came to Washington and had 
a conference with Mr. Diggs and this affiant at which time she pro¬ 
duced the letter of December 19th, and had explained to her some¬ 
what more in detail the items therein mentioned; that Mrs. Thurston 
agreed to the terms of the letter and, as this affiant is informed, again 
came to Washington later and saw Mr. Diggs, after which confer¬ 
ence, which was in the presence of a Miss Fenwick, as this affiant 
is informed, Mrs. Thurston agreed further to the settlement and 
ratified what Mr. Diggs had done; that at no time did Mrs. Thurston 
state that her husband had said to her that this affiant had not been 
employed and that that expression appears for the first time in her 
petition filed in this cause; that said personal interview with Mrs. 
Thurston took place on or before the 31st day of December, 1910, 
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and among other things that were talked over were some matters in 
connection with her late husband’s estate concerning which this 
petitioner and Mr. Diggs advised Mrs. Thurston and expressly told 
her at the time that no charge would be made for the advice; 

77 that upon Mrs. Thurston’s express request the advice was 
reduced to writing as appears by the letter of December 31st, 

and also at her request the dispute between Mr. Lambert and Mr. 
Diggs was mentioned as plainly as might be, that Mrs. Thurston 
could fully understand the same; that the interview between Mr. 
Diggs and Mrs. Thurston hereinbefore referred to, upon information 
took place after December 31, 1910. 

Affiant further states that he and Mr. Charles F. Diggs entered 
into an agreement about the time the Tlmrston-Clark suit was settled 
that he, Diggs, should divide his fee with this affiant and that in 
turn this affiant would divide his fee with Mr. Diggs; that at that 
time the amount to be charged by this affiant was not determined and 
was not fully determined by this affiant until the letter of Decem¬ 
ber 19th was written, when this affiant felt that in view of his work in 
the case that his services were reasonably worth as much as the 
services of Mr. Diggs but in view of all the circumstances that the 
charge should be made 10% which, together with the 20% pro¬ 
vided by the written contract with Mr. Diggs, would make 30%, 
which Mr. Diggs agreed with this affiant should be divided in pur¬ 
suance of the former agreement. 

This affiant states that the fee of 10% for the labor by him per¬ 
formed in connection with Mr. Thurston’s suit against Clark and 
other- was entirely reasonable and just and that when Mrs. Thur¬ 
ston’s attorney, Fulton Lewis, took the matter up that this affiant 
stated to him that he would be perfectly willing to leave to arbitra¬ 
tion the questions, first, as to whether affiant was entitled 

78 to a fee, and second, the amount, and this too, long after 
this affiant had been paid and after Mrs. Thurston had agreed, 

to the settlement, once in the presence of this affiant and later, as 
this affiant is informed, in the presence of Mr. Diggs and Miss 

Ppnwi olr 

HENRY F. WOODARD. 

Subscribed and sworn to before me this — day of June, 1911. 
[seal.] WILLIAM M. BIRNEY, 

Notary Public, D. C. 

♦ * * * * * * 

79 District of Columbia, ss: 

Charles F. Diggs, first being duly sworn upon oath deposes and 
says that he has read the affidavit made by I. Fontaine Davison on 
the 20th day of June 1911 in which the said Davison purports to 
give a detailed statement of the conversation which took place be¬ 
tween deponent and Mrs. Henry W. Thurston and deponent says 
that when Mrs. Thurston called at his office in company with the 
said Davison that he knew that she came for the purpose of having 
a witness to any conversation which might take place and that 
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being advised that she intended to bring suit he did not desire to 
discuss the matter and besides was very busy at the time and that 
so far as the statement contained in the said affidavit to the effect 
that he stated that he turned over the money because of Mrs. 
Thurston’s silence, he avers the fact to be that he said that even if 
she had remained silent this would have been sufficient authority 
for him to pay the money over but he denies he stated “Yes, T 
paid it over because you agreed by your silence’’ and says that he 
distinctly told^Mrs. Thurston in the presence of Miss Lottie Fen¬ 
wick during the interview of January 19, 1911 that she had expressed 
herself a* satisfied and that it was not on account of her silence that 
he acted: that he did not think it necessary to go into details as no 
good could be accomplished by so doing and he therefore refused to 
discuss the case and referred Mrs. Thurston to her remedy at law. 
In regard to the letter of authorization from Mr. Thurston for the 
placing of the twenty-five hundred dollars in bank to the 
.SO joint account of Wilton J. Lambert and himself he admits 
that he stated to Mrs. Thurston that he thought he had a 
letter from Mr. Thurston authorizing him to do so and that he 
would look through his files and give her a copy of the same if he 
had such a letter but that he failed to find this letter and so advised 
Mrs. Thurston; deponent also says that the said Davison did not 
make anv notes during said interviews. 

CHARLES F. DIGGS. 

Subscribed and sworn to before me this 27 day of June A. D. 
1911. 

[seal.] DAVID ROTHSCHILD, 

Notary Public, D. C. 

******* 
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Lottie Fenwick first being duly sworn upon oath, deposes and says 
that on the 19th day of January A. D. 1911 at the request of Mrs. 
Henry W. Thurston, she accompanied her to the office of Charles 
F. Diggs and was present during a conversation had between them 
with respect to the settlement of a fee to Henry F. Woodard and 
that at the beginning of the said conversation Mrs. Thurston stated 
that she had concluded that it was not proper that Mr. Woodard 
should be paid the fee claimed by him and called upon the said 
Charles F. Diggs to return the same to her ; that the said Diggs in¬ 
formed her that after the conversation had in Mr. WflDdard’s office 
and her having agreed to the settlement of the same that he had 
paid Mr. Woodard his fee and that the matter was closed and that 
then there was a general conversation with respect to the merits 
of the matter in which deponent took part, which conversation lasted 
a considerable length of time and finally Mrs. Thurston stated that 
she was satisfied with the settlement as made, this after the said 
Charles F. Diggs had read her a letter written by Henry F. Woodard 
to her husband setting forth the settlement of the fees in the cause; 
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that the retention of the court costs bv the said Diggs in compro¬ 
mise of the matter of fee on account of the cancellation of a mort¬ 
gage in New Jersey was also agreed to by Mrs. Thurston; that the 
said Diggs wrote the various figures down as set forth in said Wood¬ 
ard’s letter and that the deponent, Mrs. Thurston and the 
82 said Diggs verified them, whereupon the said Diggs drew a 
check to the order of Mrs. Thurston and she accepted same 
in full settlement of the amount due her exclusive of the sum held 
to await the adjustment of the New Jersey attorney’s claim; that 
as Mrs. Thurston was about to leave the ofiice of the said Diggs, the 
said Diggs said “Mrs. Thurston you have made some very unkind 
remarks regarding me which have hurt my feelings” whereupon 
Mrs. Thurston in a very pleasant and amicable manner shook hands 
with Mr. Diggs and stated that she was sorry she had made such 
statements and that she was perfectly satisfied with the settlement 
and that the said interview then terminated and that subsequently 
thereto said Mrs. Henry W. Thurston in a conversation with de¬ 
ponent informed her that it was true that she had agreed at the 
said interview that the matter was closed and that she had no idea 
of undertaking to reopen it until she had a talk with a lawyer in 
New Jersey and then she determined to reopen the matter. 


Subscribed and sworn to before me this — day of June A. D. 1911. 


83 Realisation. 

Filed November 27, 1911. 

******* 

The petitioner Sarah J. Thurston hereby joins issue with respond¬ 
ent Charles F. Diggs. 

FULTON LEWIS, 

JOHN RIDOUT, 

Attorneys for Petitioner, Sarah J. Thurston. 

84 Deposition of 1. Fontaine Davison. 

Filed January 27, 1912. 

******* 

Interrogatories to be propounded to I. Fontaine Davison, a witness 
for and on behalf of the Petitioner Sarah J. Thurston in the above 
entitled cause, before William Tilghman, Esq., of Oklahoma City, 
Oklahoma, the commissioner appointed by the Court to take the 
testimony of said witness. 

1. State your name, age, residence and occupation. 

2. Where did you live on February 25th, 1911? 

3. Are you acquainted with Sarah J. Thurston? 

G—2415a 
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4. Do you recall accompanying said Sarah J. Thurston on the 
occasion of any visit or visits by her, to the office of Mr. Charles F. 
Diggs, in Washington City, D. C.? If yea, state fully the dates of 
said visits, and as fully as you can what was said on each occasion 
by said Sarah J. Thurston and said Charles F. Diggs? 

FULTON LEWIS, 

JOHN RIDOUT, 

Attorneys for Petitioner, Sarah J. Thurston. 

Service and receipt of a copy of aforegoing interrogatories is hereby 
acknowledged this 18 dav of January A. D. 1912. 

A. A. BIRNEY, 

Attorney for Respondent, Charles F. Diggs. 

85 Interrogatory No. 1. State your name, age, residence and 
occupation. 

Answer. My name is I. Fontaine Davison. I will be thirty-two 
years old my next birthday, and I live in Oklahoma City, Oklahoma, 
and am employed at No. i20 N. Broadway, in said city, at the Balti¬ 
more Dairy Lunch Room. 

Interrogatory No. 2. Where did you live on February 25th, 1911? 

Answer. I lived at No. 715V 2 8th St. N. W. Washington, D. C. 

Interrogatory No. 3. Are you acquainted with Mrs. Sarah J. 
Thurston ? 

Answer. Yes, slightly. 

Interrogatory No. 4. Do you recall accompanying said Sarah J. 
Thurston on the occasion of any visit or visits by her, to the office of 
Charles F. Diggs, in Washington City, D. C.? If yes, state fully the 
dates of said visits, and as fully as you can what was said on each 
occasion bv the said Sarah J. Thurston and said Charles F. Diggs? 

Answer. Yes. On February 25th, 1911, I made two visits with 
Mrs. Thurston to the office of Mr. Diggs, at the N. W. corner of 9th 
and G Sts. Mrs. Thurston told Mr. Diggs that she came to tell him 
that he had no authority to pay certain money to Mr. Woodard. 
Diggs said to her that she had agreed to it by silence. He also 
said to her that he had a letter from Henry W. Thurston, her hus¬ 
band. authorizing him to pay over the money. She then asked him 
to see the letter, and Diggs said he would go through his files 

86 and look for it. We then left. That was about 10:30 in the 
forenoon. We returned to Diggs’ office at 2 P. M. and he 

stated to Mrs. Thurston that he had not found the letter, but was sure 
that he had it in his possession. She then told him that she would 
hold him responsible for the money he paid Mr. Woodward, and also 
the money held in bank for Mr. Lambert. She asked Diggs when 
the money was paid to Woodward, and he stated that he could not re¬ 
member the date, but that it had been paid, and he had no further 
authority over it. Then he turned to Mrs. Thurston and told her if 
she was going to sue him, he would prefer to fight her at arm’s 
length and she could not get him to give her his ammunition. 

I. FONTAINE DAVISON. 
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I, William Tilghman, the person named as Commissioner in the 
foregoing and annexed commission, upon oath depose and say that 
“I shall, according to the best of my skill and knowledge, truly, 
faithfully, and without partiality to any or either of the parties, take 
the examinations and depositions of every witness produced and ex¬ 
amined by virtue of the commission hereunto annexed (orally) 
(upon the interrogatories now, or which may hereafter, before said 
commission is closed, be produced to and left with me by either of the 
parties); so held me God. 

WILLIAM TILGHMAN. 

Subscribed and sworn to before me, a Notary Public in and 

87 for the County of Oklahoma, State of Oklahoma, at Okla¬ 
homa City, in the said County and State, on the 24th day of 

January, A. D. 1912, by the said William Tilghman, the person 
named as commissioner in the foregoing commission. 

Witness my hand and official seal. 

[seal.] J. E. FREENEY, 

Notary Public. 

My Commission Expires July 19, 1914. 

Published in Clerk’s Office, the 27" dav of Jan. 1912. 

J. R. YOUNG, CVk, 

BvF. E. CUNNINGHAM. Ass’t Clerk. 

Testimony on Behalf of Petitioner. 

Filed February 28, 1912. 

******* 

Washington, D. C., January 31, 1912. 

Met pursuant to notice, in Equity Court No. 2, before Mr. Justice 
Wright, testimony being taken in open court, by order of the Court. 
• Present on behalf of the petitioner, Mr. Lewis. 

Present on behalf of the respondents, Mr. Birney. 

Mr. Lewis: A petition has been filed in this case by my 

88 client, and an answer filed, in which a great many of the facts 
are admitted. I think it would really save time if your 

Honor will let me read the material portions of the petition and 
answer. 

Mr. Birney : There is objection taken by the answer, as if by de¬ 
murrer, to the jurisdiction of the Court. 

Mr. Lewis: If you object to the jurisdiction of the Court, we will 
discuss that question. 

Mr. Birney: The answer covers the ground fully, and reserves an 
objection to the power of the Court in a proceeding of this kind, and 
insists that the jurisdiction is at law, for the recovery of the money. 
Mr. Lewis : Here is all that is said in that regard: 

“Further answering, the respondent states that the petitioner” 
(reading from the answer, down to the words, “as if he had formally 
demurred to this petition on account thereof.”). 
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I do not consider that is a demurrer on the ground of juris¬ 
diction, and this is the first time any suggestion of that sort has been 
made. 

Mr. Birney : We object to it on that ground. Does your Honor 
want to hear from us on that question? 

The Court: I do not know what is in your petition. In a general 
way, what is your claim? 

Mr. Lewis: The claim is that this respondent collected the sum 
of seven thousand, four hundred and some odd dollars. 

The Court: Money of his client? 

89 (After argument:) 

Mr. Lewis: I think the best way to get a definite idea of 
it is to let me read the main allegations of the petition and answer. 

(Counsel for the petitioner thereupon read to the Court the peti¬ 
tion.) 

(Counsel for the defendant read to the Court the answer of the re¬ 
spondents.) 

The Court: You may proceed. 

Washington, D. C., January 31, 1912—10 o’clock a. m. 

Met pursuant to Notice in Equity Court No. 2, before Mr. Justice 
Wright, the testimony being taken in open court by order of the 
Court. 

Present on l>ehalf of the petitioner Mr. Lewis and Mr. Ridout. 

Present on behalf of the respondents Mr. Birney. 

Testimony on Behalf of the Petitioner. 

Mrs. Sarah J. Thurston, a witness of lawful age, called in her 
own behalf, being first duly sworn, is examined by Mr. Lewis: 

Q. State your name, residence and occupation. A. Mv name is 
Sarah J. Thurston. My residence is Saddle River. New Jer- 

90 sev. My age is 53. T have no occupation. 

Q. Please begin at the commencement of your personal 
knowledge of this transaction. 

The Court: Can you not confine your evidence to the point in dis¬ 
pute. and omit the other evidence? 

By Mr. Lewis: 

Q. When were you first personally cognizant of anything in con¬ 
nection with this matter? A. Do you mean when the case first be¬ 
gan, before my coming here to Washington? 

Q. Were you present at the time Mr. Thurston received the letter 
of December 19, 1909, from Mr. Woodard? A. Yes sir: T opened 
and read that letter to Mr. Thurston and he took the letter and 
said- 

Mr. Birney: I object to what he said. 

The Court: Objection sustained. 
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By Mr. Lewis: 

Q,. You were present when he opened and read that letter? A. 
Yes, sir. 

Q. What action did Mr. Thurston take on that letter, if you know? 
A. He said to me- 

Q. Do not state what he said, hut what he did. A. He requested 
that I answer the letter and to write direct to Mr. Diggs and ask 
him- 

. Mr. Birney: T object to that. 

The Court: The objection is sustained. The letter is here and 
everybody admits it is here. 

t> « 

By Mr. Lewis: 

i' 

91 Q. Were you present when another letter was received by 
Mr. Thurston, after that? A. Yes, sir; T received all the let¬ 
ters and handed them to Mr. Thurston. 

Q. You did? A. Yes, sir. 

Q. What was Mr. Thurston’s condition at the time this letter came 
from Mr. Diggs? A. At the time the letter came from Mr. Wood¬ 
ard— 

Mr. Birney: One moment; I object to that. 

The Court: What is the point of it? 

Mr. Lewis: T want to show that Mr. Thurston was ill in bed. 

The Court: Objection sustained. 

By Mr. Lewis: 

Q. How long did Mr. Thurston live after that? A. That was on 
the 19th and he died on the 26th. 

Q. What did you do in connection with this matter, after his 
death? A. I came to Washington on the 30th of December and 
filed my paper of administration. 

(J. What paper do you mean? A. The assignment from Mr. 
Thurston to me. 

Q. Where did you file it? A. 1 filed it here in the County Clerk's 
office. 

Q. You mean in the office of the clerk of this court? A. Yes. 
Then I went to Mr. Diggs’ office and found he had left for 

92 home. It was late in the afternoon. I went to the hotel and 
called him up from there, and asked him if he would come 

down to the hotel. He said he would meet me tomorrow morning at 
Mr. Woodard’s office. I said that I had no business with Mr. Wood¬ 
ard, but wished to see him. He said “That does not make any differ¬ 
ence.” T said,“Mr. Diggs, I wish to see you.” He said,“Well, you can 
meet me at my office tomorrow at ten o’clock.” I went to his office and 
he came in about twenty minutes past ten. After talking with me 
a few minutes about Mr. Thurston, he asked me to step into his 
office. T told him that Mr. Thurston had made an assignment of 
this matter to me, and he said he was very glad to hear that. I told 
him that I was very sorry that he had ever allowed Mr. Woodard 
to write such a letter to Mr. Thurston, and that I claimed that was 


46 


CHARLES F. DIGGS VS. SARAH J. THURSTON. 


Mr. Thurston’s death-blow. lie .'..id, “Well, he is entitled to his 
money.” I said, “Mr. Thurston told me that he didn’t owe him one 
dollar.” I said, “You have a contract between yourself and Mr. 
Thurston that calls for 20 per cent. Will you get that contract and 
read it. and I will read mine?” He got the contract and he read it 
aloud. I followed the reading, and 1 told him that compared with 
the contract 1 had. Then I said, Mr. Diggs, this contract offers 20 
per cent, and vou are the onlv attorney in this case. Mr. Thurston 
does not recognize Mr. Woodard in the matter at all, and I shall 
hold you strictly responsible for this money.” He said, “Well, Mrs. 
Thurston, Mr. Woodard rendered services in the case.” I said Mr. 

Thurston knew nothing of that.” Then Mr. Diggs said to me: 
98 “Mrs. Thurston, will you step over to Mr. Woodard’s office?” 

I said, “No; I don’t care to go over to Mr. Woodard’s office. 
I have no business with Mr. Woodard. “Well,” he said, “it will not 
do any harm to step over there. I said. “I have no business with 
him and do not care to go.” He said, “Well just step over there.” 
He did not explain what he wanted me to step over there for, and 
neither did I know. I went over there and he introduced me to Mr. 
Woodard. Mr. Woodard spoke of Mr. Thurston’s death and so on, 
and then he turned to Mr. Diggs and said, “Mr. Diggs, proceed to 
business.” Mr. Diggs, said. “Mrs. Thurston does not understand 
the added ten per cent.” Mr. Woodard jumped to his feet, and said, 
“Well, that is all right. I rendered the sendees in this case, and I 
am entitled to the money.” T said, “Have you got a written con¬ 
tract with him?” He said, “No.” I said, “Have you got a verbal 
contract with him?” He said, “No; but I rendered services in the 

case and I am entitled to thednonev.” I said, “Mr. Thurston told 

*• 

me he did not owe you one dollar.” He said. “I rendered sendees in 
the case, and I am entitled to the money.” He said, “Mrs. Thurston, 
it was 20 per cent in the lower court and 10 per cent more in the 
upper courts.” Mr. Diggs added that up—20 per cent and 10 per 
cent, making 30 per cent. I did not take any part in that. Mr. 
Woodard then turned to me and said, “Mrs. Thurston, in case you 
should have any trouble with relatives or fn the further conduct of 
your husband’s affairs, T will give you a few instructions. Then he 
went along and told me that if I needed any sendees I was to 
94 look to him and to Mr. Diggs and that they would render 
their sendees free of cost to me. I had not asked them for 
any sendees and did not know that I would need any. At that time 
I had not had any trouble from relatives and I have not had any 
since. 

Then I did not make any further remarks. I sat perfectly quiet. 
1 did not know what to say, as Mr. Diggs was there and he was my 
attorney and I was depending on him. T sat perfectly quiet. Then 
Mr. Woodard said: “1 will dictate to my stenographer, Mrs. Thurs¬ 
ton, some instructions. What time are you going home?” He said, 
“T will dictate to my stenographer what I have outlined to you about 
looking after your husband’s affairs.” He said, “What time are you 
going to leave Washington? I said, “I expect to leave on the 3 
o’clock train.” He said, “You go to your hotel, and I will send 
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this letter there.” I was ordered to go to the hotel, so I went at once, 
and left the room. I went to the hotel and he sent the letter there. 
It was handed to me by the hotel clerk. 

While I was in Mr. Woodard’s office Mr. Diggs outlined the let¬ 
ters to him that I wrote to him, and he told me to write him when 
I got home a letter requesting him to send me $2,890. He told me 
also to write him a letter authorizing him to settle with Mr. Lambert 
for $500. He had previous to that told me that it would be much 
better to settle it for $500. than to go into a case of litigation where 
it would probably cost me more than that. Then he told me to send 
him a copy of our letters of administration. While I was in Mr. 
Woodard’s office Mr. Woodard told me to hire an attorney in Jersey 
City and take out these papers of administration. The circuit 
95 court clerk of our county does that work, so I said to Mr. 

Woodard that I didn’t think it would be necessary to go to 
that expense and I did not feel that I could go to it. So I went to my 
hotel and I got the letter and I left on the 3 o’clock train. I sent the 
letters and papers of administration as directed to Mr. Diggs. 

Mr. Woodard told me to write to them at any time for any in¬ 
formation or any instructions or anything they could do to help me 
and the- would be pleased to it. I wrote to Mr. Diggs because he was 
the attorney in this case. I had no business with Mr. Woodard. 

I did not receive the money, as Mr. Diggs promised he would 
send it to me. Mr. Diggs knew my circumstances and knew I 

was in need of the money. I wrote to him and told him I had found 

_ •/ 

Mr. Thurston’s affairs in such condition as to exceed the amount 1 
thought would be required, and I was very anxious to have the 
money and would like very much if he would close this matter in 
Washington as soon as possible. He wrote me a letter saying, “Con¬ 
firming our agreement and understanding while in Mr. Woodard’s 
office, T will send you- 

Mr. Birney: That letter is here. 

The Witness: On the strength of that letter I said to myself— 
“Confirming our agreement and understanding”—why, I never had, 
any agreement and understanding. 

Mr. Birney: 

Q. You did not say this to Mr. Diggs? A. I said this to myself. 

Mr. Birney: I object to that and move that it be stricken 
out. 

9fi The Court : Objection sustained. 

The Witness: I came back to Washington and went to Mr. Sam 
T a tom’s home on the 18th day of January, and he told me I had 
done very wrong in going to Mr. Woodard’s office and that I should 
not have gone there. I said, “Mv attorney was with me, and he as¬ 
sured me there was no harm in going.” He advised me not to go 
there again without a witness and he suggested that I take Mr. 
Sanders, who is in government employ here. I said that I did not 
wish to take him from his business, and I then said, “Could you 
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come?” lie said, “I would not care to go and get mixed up in it or 
to know anything about it.” Then he suggested that I should take 
Miss Fenwick, a voung lady. I asked Miss Fenwick to go with me 
and she said she would he giad to go. I went to Mr. Diggs' office and 
told Mr. Diggs that 1 had come hack because he had written me say¬ 
ing. “Confirming our agreement and understanding while in Mr. 
Woodard’s office,” and I said Mr. Diggs, what did you mean by that. 

I did not have any agreement or understanding while in Mr. Wood¬ 
ard’s office.” I kept perfectly quiet while T was there and I depended 
on you. He said, “Mrs. Thurston, your silence was an acknowledg¬ 
ment. T said. “Could that be? He said, ‘Yes. Well, I said 
“That is a strange law.” 1 said. “Why did you take me there and 
lead me into such a trap?” He said, “I didn't lead you into any 
trap.” I said, “What do you call it?” I said, “You got me over there 
and shut the doors, and now you say I agreed, when I never agreed 
to anything.” We talked from ten o'clock until two, and repeated a 
good deal of it over and over again. Mr. Diggs continually 

97 expressed his view that I was in duty bound to pay this money 
and said that he had paid the money over and had no juris¬ 
diction over it, and that if I did not pay it he would have to pay it. 
Then he brought up the matter of the case of Mr. Enright, and he 
said if T did not pay the money that he would go over to Jersey and 
collect 20 per cent of that. I said, “Mr. Diggs, could you do that?” 
He said. “T don’t know; but T will try.” Well, this conversation 
went on. I was without money and felt that I had to have some 
money. I was not in a position to start in to fight Mr. Diggs, and 1 
did not wish to do it if T could settle it without doing it. 

Mr. Diggs. after he has talked to me and given me to understand 
that 1 could not get the money back and that I would have to pay 
the money, as he would be attorney in the case for Mr. Thurston, I 
supposed he was telling me what was correct, and I said to him : “Are 
you ready to pay this money over to me?” He said. “Yes; I will pay 
what T have got now over to you.” Well, I said. “Then I had better 
take it.” Mr. Diggs retired and drew up a check. He had two very 
small checks that he indorsed, and he went down to the bank and 
had them cashed for me and brought them up. After I had taken 
those he said to me, “Mrs. Thurston, are you satisfied?” I said, Mr 
Diggs, if this is a lawful transaction, T will have to be.” He said, 
“Tt is perfectly lawful. Mrs. Thurston.” 

“I took the money and went back to the office. The check was 
not written out correctly and T was obliged to come back to Wash- 
ton again to have that fixed. In the mean time he had found 

98 an overcharge in the account of the amount he supposed he 
was to give me and he send me a check for ten dollars, which 

I did not understand when I got it. However, when I came back 


he said he found he had made a mistake in counting it up. He took 
me to the Commercial National Bank and advised me to deposit the 
money there, and have Mr. Enright make the fight against the hank 
that he was was going to make against me. At that time I did not 
know what Mr. Enright’s claim was, that is, what legal claim he had. 
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He had not sent me any bill and had not written to me and he had 
done his business through Mr. Diggs. 

I went home and was obliged to hire an attorney there, a local at¬ 
torney, and when 1 was talking to him about this money matter in 
Washington he said “Mrs. Thurston what has become of the rest of 
this money.” 

Mr. Birney : I object to any conversation with any other attorney. 

The Court: Objection sustained. 

By Mr. Lewis: 

Q. Do not tell what the other attorney said, but just state what 
you did. A. I came back then to Washington and consulted with 
Mr. Lewis. T went up and found Mr. Diggs to again try and settle 
this thing, but Mr. Diggs said he had no jurisdiction over it and that 
it was entirely out of his hands, and that he could not do anything 
at all about it. Then I said “There is nothing for me to do but 
bring a case of litigation against you, Mr. Diggs.” He said, “Go, 
ahead; I would rather settle this with you in court”. I said 

99 “I am not looking for trouble; and I don’t care to go into a 
fight.” “Well,” he said, “You will have to settle it that way.” 

I said, “I will also hold you responsible for the $2500. which you 
have held up for Mr. Lambert’s claim.” He said, “I have a letter 
from Mr. Thurston authorizing me to hold that money up.” I said, 
“Mr. Diggs, you have got no such letter.” 

He said, “Yes I have; I have it in another file.” I said, “I am 
very positive you have not.” He hunted over his files and tried to 
find it but did not succeed. 

Later on in the day, and through the advice of my attorney, I 
went back again and asked him if he would look over his files "and 
find that letter. He said that he was very busy and could not do it 
just then but he would do it. Then he asked me how long I would 
be in town and T told him, and I asked him to send me a copy of 
such a letter if he had it, to my address, and that I would receive it 
on Sunday at noon. T said to him, “Mr. Diggs, would you mind 
telling me when you paid over that money to Mr. Woodard.” He 
said, “Mrs. Thurston, if you are going to bring a suit against me I 
shall not give you any am-unition.” I said, “I would not do that to 
you, Mr. Diggs; if I had anything you asked me for I would give it 
to you. I have nothing to cover up.” “He said, “I have nothing to 
cover up.” T said, “You ought not to have paid that money over to 
Mr. Woodard.” He said, “I did it on account of your silence, “while 
you were in Mr. Woodard’s office.” 

On Tuesday I received a letter from Mr. Diggs saying that he 
had no such letter as he had referred to. 

Mr. Birney: Have you got that letter. 

100 Mr. Lewis: T will look for it. T have not got it at hand 
but may have a copy of it. I think you admitted in the an¬ 
swer that you had written such a letter. 

The Witness: I asked Mr. Diggs to make a full accounting of this 
money to me, and in one of these letters he said that he would see 

7—2415a 
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my attorney and settle the matter with him, but he did not know 
what he would do about it. I could not get anything from Mr. 
Diggs, so I put it in the hands of Mr. Lewis. 

By Mr. Lewis: 

Q. In this last conversation with Mr. Diggs did he tell you why he 
claimed you were legally bound. A. On account of my silence. 
Mr. Birney: I have nothing to ask this witness. 


Subscribed and sworn to before me this — dav of - A. D. 

1912. 


Examiner in Chancery. 

Counsel for the petitioner thereupon read in evidence the deposi¬ 
tion of the witness Fontaine Davidson. 

Mr. I vEwis: If the Honor please. I now offer in evidence the let¬ 
ters and papers which were exhibited with the bill, and we have some 
of the originals here, which we will put in. 

Counsel for the petitioner thereupon announced the testimony 
closed. 

******* 

101 Filed February 28, 1912. 

Washington, D. C., January 31, 1912. 

Met pursuant to notice in Equity Court No. 2 before Mr. Justice 
Wright, the testimony being taken in open court by order of the 
Court. 

Present on behalf of the petitioner, Mr. Lewis. 

Present on behalf of the respondents, Mr. Birney. 

Testimony on Behai j of the Respondents. 

Samuel E. Tatem, a witness of lawful age, called by and on be¬ 
half of the respondents, being first duly sworn, is examined by Mr. 
Birney. 

Q. Were you the private secretary of Nathaniel McKay, for a long 
time? A. Until the time of his death, for fifteen years. 

Q. Were you familiar with many of his affairs? A. With all of 
his affairs. 

Q. Do you know Henry W. Thurston? A. I am very well ac¬ 
quainted with him. He was a nephew of Nathaniel McKay. 

Q. Do you recall an interview you had with Mr. Thurston, in 
August 1905, concerning what we speak of here as the Clark mat¬ 
ters. A. Yes; In the latter part of July I received a letter from 
him. He was then in Borne, Georgia. 

Q. Living there? A. He was living there; yes sir. He ex¬ 
plained to me in that letter- 
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102 Mr. Lewis: I object to any testimony about the contents 
of the letter. 

By Mr. Birney: 

Q. Did he follow that letter to Washington? A. He did, after I 
had written to him a letter to come to Washington. 

Q. When he came to Washington, did he come to your house? A. 
He came to my office on Thirteenth street. 

Q. Please state what conversation you had with him concerning 
the Clark matters. 

Mr. Lewis: We object. Mr. Thurston is now dead and we think 
this evidence should be excluded under section 1064 of the code, 
and also on the ground that he was consulting with the witness as 
his advisor. 

The Court: Suppose he was. The witness is not a member of the 
bar; is he? 

By Mr. Lewis: 

Q. Are you a member of the bar? A. I am not a member of the 
bar; no. 

The Court: The Court cannot make law in this matter. This 
section of the code does not apply to it. 

Mr. Lewis: T will have to submit to your Honor’s ruling. 

By Mr. Birney: 

%j 

Q. Please state what conversation you had with him concerning 
the Clark matters. A. Mr. Thurston told me that Mr. Clark and Mrs. 
Bullowa were attempting to deprive him of the money that had been 
awarded him by reason of the compromise against the Mc- 

103 Kay estate, and asked me what to do about it. I told him 
to go down and employ Mr. Woodard, who was perfectly 

familiar with the matter, and I knew of no one else beside Mr. 
Woodard and myself who could give him any information with 
reference to the affairs of the McKay estate. 

Mr. Ridout: We move to strike out that answer on the ground 
that it is manifestly after the time the employment relied on here, 
if ever given, was given. 

The Court: The motion is granted. 

By Mr. Birney: 

Q. Go on. 

Mr. Ridout: I object to pursuing this matter further. The 
Court has granted my motion to strike it out. 

The Court: I grant the motion, because it is irrelevant to any 
point in the case that I know of. 

Mr. Birney: It relates to the question of the employment. I 
offer to show that, at that time, Mr. Thurston, immediately upon this 
conversation, went with Mr. Tatem to Mr. Woodward’s office and Mr. 
Thurston there, in the presence of Mr. Tatem, discussed this matter 
with Mr. Woodard and employed Mr. Woodard as his Counsel. 
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The Court: That does not make the comment and idle talk about 
contemplated purposes, relevant. 

Mr. Birney: T do not care about that. I only care about the 
fact that they discussed the Clark matter and that there was this 
discussion about the employment of Mr. Woodward, and that they 
went to Mr. Woodward’s office. 

Bv Mr. Birney: 

Q. Did you go with Mr. Thurston to Mr. Woodward’s 

104 office? A. T went with him immediately to Mr. Woodward’s 
office. 

Q. Did you meet Mr. Woodward? A. We did. 

Q. State what was the conversation between Mr. Thurston and 
Mr. Woodward, regarding the Clark matters. A. Mr. Thurston 
told Mr. Woodward that Clark was attempting to defraud him of 
this award and he would like to take some steps to prevent it. Mr. 
Thurston then employed Mr. Woodward. 

Mr. Ridout: I object to that as stating a legal conclusion. 

Bv Mr. Birney: 

Q. State, as nearly as you can, the language Mr. Thurston used. 
A. Mr. Thurston then asked Mr. Woodward if he would act as his 
attorney to prevent these persons from getting hold of the money 
and Mr. Woodward told him that he could not appear personally as 
his attorney of record but that he would take charge of the case and 

would refer him to an attornev who would handle it in the court, 

* 

and he would supply that attorney with such information as would 
}>e necessary in the proper prosecution of the case. Mr. Thurstpn 
agreed to employ him in that way, and I think that was the end of 
the conversation at that time. 

Q. At what length did they discuss the case. A. They talked it 
over for I guess two or three hours. They went into all the details 
of the case from the beginning down to the time of the conversation. 
They went over the whole case. 

105 Q. When did you next see Mr. Thurston. A. This first 
conversation was in 1905. I think the next time was in the 

early part of 1906. 

Q. Where did you then see him. A. He came over to my house or 
mv office. T think it was to my office on Thirteenth street, number 
1008. 

Q. Did you, at that time, go again with him to Mr. Woodward’s 
office. A. I went again with him to Mr. Woodward’s office and 
waited there. Mr. Woodward was out when we arrived at his office 
and I think we waited pretty near one hour after Mr. Woodward 
came in. He again went over the matter with Mr. Woodward. 

Q. Went over what matter? A. The matter of the Clark case. 
Q. What did Mr. Thurston tell you, before going to Mr. Wood¬ 
ward’s office, as to why he had come to Washington? 

Mr. Ridout: I object. 

The Court: Objection sustained. 
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Mr. Birney: I expect to show that he then told the witness that 
he came to Washington to consult Mr. Woodward about the case as 
his attorney. T note an exception to the ruling. 

By Mr. Birney: 

Q. Were you present at a conference concerning this matter be¬ 
tween Mr. Diggs, Mr. Thurston, and Mr. Woodward? A. Yes, sir, 
on one occasion. 

106 Q. Where did that take place? A. In Mr. Woodward’s 
office. 

Q. When was that. A. I think that was on Mr. Thurston’s sec¬ 
ond visit in 1906, in the early part of 1906. That is my recollection. 

Q. What was, generally, the subject of the conversation. A. The 
same matter, with reference to getting hold of this money. 

Q. This Clark and Thurston claim. A. This Clark and Thurs¬ 
ton award. 

Q. To which office did you go first with Mr. Thurston, to Mr. 
Woodward’s office or to Mr. Diggs’ office. A. To Mr. Woodward’s 
office. I have never been to Mr. Diggs’ office. 

Q, Was Mr. Diggs there? A. No; Mr. Diggs came in. Mr. 
Woodward ’phoned to Mr. Diggs after we arrived there, and Mr. 
Diggs came up. 

Q. Now did you see Mrs. Sarah .T. Thurston about the eighteenth 
day of February here in Washington at your house? A. About 
that time, in the winter of 1910-1911, she made two visits to mv 
house. 

Q. On the visit on the eighteenth of January, did she tell you she 
had been to Mr. Woodward’s office. A. Yes; she told me she had 
been there. 

Q. Did you tell her she did wrong in going to Mr. Wood- 

107 ward’s office? A. No, T did not. I asked why she went to 
Mr. Woodward’s office and she said to me that she thought 

that she made a mistake in going to Mr. Wodoward’s office and T 
asked her then, “Why did you go there.” 

Q. What answer did she make? A. She said she went because 
Mr. Diggs told her to go, and told her it was the proper thing for 
her to do; that it was all right for her to go. 

Q. Did you tell her not to go there again. A. T did not. 

Q. And not to go there without a witness? A. T did not. She 
asked me if it would not he wise to take a witness the next time she 
went and I told her I didn’t know. She asked me, if she did take 
a witness, whether T would go and T told her no. T told her that she 
might ask Mr. Saunders to go with her if she wanted a witness, 
and she said no, that she would prefer not to have Mr. Saunders. 
She asked me what I thought about taking Miss Fenwick and I told 
her that I saw no objection to her taking Miss Fenwick with her. 

Q, It was her suggestion, then, not yours? A. It was her sug¬ 
gestion and not mine. 

Mr. Lewis : Now we move to strike out the testimonv of this wit- 

«/ 

ness so far as it relates to anything that Mr. Thurston said, on the 
ground that this proceeding is not a proceeding against Mr. Wood- 
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ward and we do not think that anv testimony as to the contract be- 
tween Mr. Woodward and Mr. Thurston is admissible here. This 
is a case against Mr. Diggs. It is not shown that Mr. Thurston ever 
gave authority to Mr. Diggs to deal with Mr. Woodward in 

108 this matter. 

Furthermore, this employment, which this witness pur¬ 
ports to show is totally different from the employment alleged in 

their answer. I think it is entirely irrelevant. 

«/ 

The Court: I think the employment of-Mr. Woodward is en¬ 
tirely irrelevant to the question between the petitioner and Mr. 
Diggs. If Mr. Thurston did owe Mr. Woodward money and Mr. 
Diggs had a fund in his hands belonging to Thurston or to Thurs¬ 
ton’s assignees, he had no right to determine the merits of that 
controversy, and if his client directed him not to pay that money it 
was his duty to hold it. no matter how good some other claim might 
be. 

On the other hand, if the demand was actually acquiesced in by 
the petitioner, then it was lawful for Mr. Diggs to make the pay¬ 
ment, and that is entirely independent of the question whether Mr. 
Woodward had been employed by Mr. Thruston or not. In neither 
aspect of the matter is the fact of his employment material. The 
motion is granted. 

Mr. Birney: We note an exception to your Honor’s ruling. 

David Rothschild, a witness of lawful age. called by and on lie- 

half of the respondents, having been first duly sworn, is examined 

bv Mr. Birnev. 

• ✓ 

Q. You are a member of the bar of the Supreme Court of the 
District of Columbia. A. Yes, sir. 

Q. You have your office with Mr. Diggs, have you not? A. Yes 
sir. 

109 Q. Do you know Mrs. Sarah J. Thurston. A. I know her 
when I see her. 

Q. Did you see her at Mr. Diggs’ office on December 30, 1910? 
A 1 cannot just recall the date, but I saw her there on two or three 
occasions. 

Q. I refer to the occasion when, perhaps, you learned of the death 
of her husband. A. Yes sir. 

Q. Did you learn, at that time, how quickly her visit to Washing¬ 
ton followed? A. I believe I did hear that, that it was the day after 
he was buried. 

Mr. Ridout: That must be hearsay. He was not at the funeral. 
By Mr. Birney : 

V 

Q. On that occasion, how long were you with Mrs. Thurston. A. 
Just a very few minutes. She was in the office waiting for Mr. Diggs 
as I came in, and she told me she was Mrs. Thurston. 

Q. Did you have any conversation with her. A. No; nothing 
about this case at all. 
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Q. Nothing about this case, but did you have any casual conver¬ 
sation with her? 

Mr. Ridout: I object. 

The Court : The objection is sustained. 

Mr. Birney: In this case it is averred that this ladv was in a state 

%/ 

of very great excitement at the time she came to Washington 
110 on that occasion. I now offer to show that there was nothing 
in her demeanor at that time to indicate any excitement 
whatever. 

The Court : No evidence has been offered on that point. 

Mr. Birney : Very well ; that is all I have to ask this witness. 

By Mr. Birney: 

Q. I will ask the witness, however, to state what her demeanor was 

on that occasion and whether or not she showed anv excitement. 

«/ 

Mr. Ridout: I object. 

The Court: The objection is sustained on the ground that there 
is no evidence offered by the petitioner on that point. 

Mr. Birney: The exception is noted. 

Subscribed and sworn to before me this ] day of — A. D. 1912. 


Examiner in Chancery. 

James A. Purcell, a witness of lawful age, called by and on be¬ 
half of the respondents, being first duly sworn, is examined by Mr. 
Birney. 

Q. Mr. Purcell, you have been, a clerk in the office of Birney Sl 
Woodward for a year or two? A. For two years. 

Q. Do you recall coming into the office of Mr. Woodward, into 
the room occupied by him, when Mrs. Sarah J. Thurston was there 
on December 30, 1910? A. Yes, sir. 

Ill Q. Were you called into the room. A. I was. 

Q. Who was present? A. Mrs. Thurston, Mr. Diggs, Mr. 
Wodward, and myself. 

Q. Was there any conversation between them concerning this 
matter which is here in dispute? A. There was. 

Q. Will you state what it was and how long it extended? A. It 
was a very lengthy conversation and I remember it particularly be¬ 
cause both Mr. Woodward and Mr. Diggs had to go into details very 
much with the lady. She seemed not to comprehend what they were 
speaking about, so that they had to tell her everything about her 
husband’s estate. As to the details of that conversation, I do not 
recall them. 

Q. When you say that she seemed not to comprehend what they 
were speaking about, what do you mean? A. I mean, that every¬ 
thing they discussed, they had to go into detail about. 

. Q. She had her senses? A. Yes. 

Q. On that occasion was a letter dictated to you? A. There was. ' 

Q. Who was present when that letter w r as dictated? A. The 
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parties before named. Mr. Diggs. Mrs. Thurston, Mr. Woodward, 
and myself. 

Q. After it was dictated was it read over to her? A. Yes, 
sir. 

11*2 Q. Then what was done with it? 

The Court: She admitted that she got the letter; that the 
hotel clerk handed it to her. 

By Mr. Birney: 

Q, What was agreed at that interview as to what should be done 

with it? A. Thev were to deliver it at the hotel at which she was 

« 

stopping; the New Willard. 

Q. Were any changes made in the letter after she left the office? 
A. No sir. 

Q. Did they go over the details of the settlement which had been 
made by Mr. Diggs? A. Yes. sir. 

Q. When that was done what did Mrs. Thurston say. A. She 
agreed to everything that had been said. 

Mr. Ridovt: I object to that as stating a conclusion and not a 
fact. 

A. When I say that she agreed. 1 mean that she did not disagree. 

Bv Mr. Birney : 

%} 

Q. What was said on that subject? A. Mr. Woodward and Mr. 
Diggs both explained to the lady the details, which I do not recollect; 
but 1 know that she acquiesced in everything that they said. 

Q. Were you in there during the whole conversation between her 
and Mr. Digg* * and Mr. Woodward, or were Mr. Diggs and Mr. 
Woodward there before you were called in? A. They were in there 
before I was called in. They had talked over some of the de- 
113 tails before 1 was called into the room. 

Cross-examination by Mr. Ridout: 

Q. Those gentlemen told Mrs. Thurston what the law was, and she 
accepted it, as you understood it? A. The law in respect of what? 

Q. The subject of the conversation. A. I do not recall that they 
did tell her what the law was, except that she had some settlements to 
make in regard to her husband’s estate. 

Q. They told her what her rights were with respect to that settle¬ 
ment; did they? A. Yes sir. 

Q. And you read her the letter from your stenographic notes? 
A. Yes sir. 

The Court: You swore that she acquiesced. Do you mean that 
.“he maintained silence? A. No; she agreed that it was all right; 
that this settlement that Mr. Diggs had made with Mr. Woodward 
was all right. 

Q. What did she say? A. After Mr. Woodward and Mr. Diggs 
had explained the proposition to her she said it was all right. 

Q. Did she use those words? did she say that it was all right? 
A. As near as I can recall. 
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Q. Did she, or did she not? A. She did say that it was all right. 
Q. She said those words? A. Yes, sir. 

114 Subscribed and sworn to before me this — day of — A. D. 
1912. 

Examiner in Chancery. 


Henry F. Woodward, produced as a witness in behalf of the re¬ 
spondent, having been first duly sworn, was examined and testified 
as follows: 

By Mr. Birney: 

Q Y on are the Henry F. Woodward mentioned in the petition 
in this cause? A. I am. 

Q. When did you first see Mrs. Thurston? A. I think it was 
December 31, 1910. It was the same day that 1 dictated the letter 
which has been referred to. 

Q. You saw her at your office? A. Yes sir; she and Mr. Diggs 
came to the office. 

Q. What persons were present during the interview? A. In 
the beginning, Mr. Thurston, Mr. Diggs and myself, and latter, Mr. 
Purcell, who testified just a few minutes ago. 

Q. Will you state what the conversation was, what was said by 
Mrs. Thurston and what was said by Mr. Diggs and you? State it 
fully, please? A. Mrs. Thurston objected to the payment of a fee 
to me in connection with the Clark case. I went over that matter 
with her in the presence of Mr. Diggs and explained to her that I 
had been employed, what I had done, and after doing that, Mrs. 

Thurston agreed, said she did not understand that before 
115 and agreed to the fee. 

Mr. Ridout: 1 object to that as the statement of a legal 
conclusion. 

By Mr. Birney : 

Q. Give the language as near as you can, if you cannot give it 
exactly. 1 submit that witness can give the substance. A. Just as 
1 have said, I told her about the employment, about Mr. Tatem 
having brought Mrs. Thurston to the office, and went over all I had 
done down to the point I think I showed her a letter I had written 
Mr. Diggs in connection with the dismissal of this case on an appeal 
to the Supreme Court of the United States, the letter which con¬ 
tained the authorities on which a dismissal might be had, and then 
asked Mrs. Thurston if she was not satisfied. She was satisfied. She 
said she had never understood it, that she was satisfied and that 
ended the matter so far as the fee was concerned. 

Q. What then, was the occasion of the writing of the letter, and 
how did that have to be written ? 

Mr. Lewis: What letter? 

Mr. Birney : The letter of December 31st. 

A. Mrs. Thurston spoke of some of her matters out in Jersev and 

8—2415a . 
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about an assignment to her by her husband, and we talked over as 
to what should be done with that fund, as to whether or not she 
should keep it in her own hands as belonging to her, or whether she 
should account for it as part of the estate; and after going over that 
Mrs. Thurston asked me if I would not put that in writing 

116 for her, and thereupon I rang the bell and Mr. Purcell came 
in, and it was put in writing. At least, it was dictated and 

after it was dictated, Mr. Purcell, upon my request, read it back 
aloud in the presence of the three of us, and of course himself. 

Q. And did she take it with her then or was it sent up to the 
hotel? A. After the letter was written it was delivered to the hotel. 
I do not know how it got there, whether it was delivered by Mr. 
Purcell or who. However, it was sent to the New Willard Hotel. 

Q. Did she at any time thereafter see Mr. Thurston? A. I have 
no recollection of ever having seen Mrs. Thurston until this con¬ 
troversy arose, and I have no real recollection of having seen her 
then. 

Q. How long was that interview of December 3-lst: what was its 
duration, as nearly as you can remember? A. I could not tell you, 
Mr. Birney. It may have been ten minutes or fifteen or twenty 
minutes, or it may have been half an hour. 

Q. Mrs. Thurston has testified- 

Mr. Ridout : I object to the recitation of the testimony. 

Q. I will change the form of the question. Was the acquiescence 
or consent or statement of Mrs. Thurston one of satisfaction? Was 
there more than a silence on her part? A. Oh, yes. There was not 
any silent acquiesence, there was an expressed acquiesence, an 

117 express statement by her that she was satisfied that Mr. Diggs 
could pay this money. 

The Court: When was the money paid? 

Mr. Birney : I was going to ask that. 

By Mr. Birney : 

Q. When was this ten per cent you claimed paid? A. The same 
evening or the next morning; I do not recollect which. 

Q. Paid after this interview with Mrs. Thurston? A. Yes; the 
books of Birney and Woodard will show the exact time it was paid. 

Mr. Birney : I think that is all. I have expressly refrained from 
going into any previous history of employment. 

The Witness: May I say one thing? 

Mr. Ridout: I object. 

By Mr. Birney : 

Q. If there is anything further in connection with this which 
you wish to state, you may state it. 

A. I understood what his Honor ruled, but I wanted to make 
this observation; that when Mrs. Thurston employed me_ 

Mr. Ridout: I object. It is evidently an attempt to evade his 
Honor s ruling. 
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The Witness : No, I am not going to do that. 

The Court : The ruling has been made- 

The Witness: The only thing T wanted to say was that it was 
agreed that I should have my pay out of this fund. 

118 Cross-examination. 

By Mr. Ridout: 

Q. Did you phone Mr. Diggs or did you receive a phone call 
from him of this intending visit? A. I think Mr. Diggs called me 
over the phone and said they were coming there. That is my rec¬ 
ollection onlv. 

Q. When Mrs. Thurston and Mr. Diggs arrived you then knew 
that Mrs. Thurston was not in a satisfied state of mind in reference 
to this fee? A. Yes; she so stated. 

Q. And you made your statement as to your rights? A. Yes. 

Q. And you dictated this letter to your stenographer? A. Yes. 
Q. And had your stenographer read his notes; that is right, is 
it? A. Yes, sir. We had gone over the matter first, and then it was 
dictated and then the stenographer read his notes. I suppose we 
went over the case half a dozen times with Mrs. Thurston. 

Q. It required considerable explanation and discussion before 
it produced the result desired, did it? A. Well, I explained to Mrs. 
Thurston, as I have testified, what I had done, and about my em¬ 
ployment. 

Q. And you say there was no silent acquiesence? A. Yes, sir. 

Q. There was an affirmative acquiesence? 

119 A. Yes. 

Q. What part did Mr. Diggs take in the pavment to you? 
A. Very little. 

Q. Did he take any part? A. Very little. I cannot say. 

Q. When that lady came there with Mr. Diggs you know that she 
came with the impression that Mr. Diggs was her lawyer and you 
were not? A. No, sir. T did not think Mr. Diggs was her lawyer, 
nor did T think I was; nor do I think so now. I never had anv 
employment bv Mrs. Thurston. 

Q. How much did Mr. Diggs pay? A. I cannot recall, Mr. 
Ridout; I think it was three hundred and some odd dollars, I cannot 
recall, I do not know; I cannot tell you at this moment. 

Q. And Mr. Diggs did not pay you the whole ten per cent, did he? 
A. T cannot recall, sir. 

Q. Three hundred dollars, of course, would not be ten per cent on 
seven thousand dollars? A. I cannot tell. The books will show it. 

Q. Do you remember you and Mr. Diggs dividing that ten per . 
cent or not? A. Yes, sir. 

Q. He got five per cent and you got five per cent? A. Yes. 

Q. Did vou tell Mrs. Thurston that? A. I do not know that I 
did. 

Q. Did he tell her in your presence? A. I do not know 

120 that he did. 

The Court: Between whom was the fee divided? 
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Mr. Ridout: Mr. Diggs and Mr. Woodward. My question was 
whether they told Mrs. Thurston and he says he does not think they 
did. 

By Mr. Ridout: 

Q. How much more did Mr. Diggs pay you out of the fee? 
A. Mr. Diggs paid us under agreement one half of twenty per cent, 
somewhere about the loth, 17th or 10th ot December. 1 cannot tell 
you the amount, lie never paid anything on account of my fee, 
what I considered my fee, until after it was agreed by Mrs. Thurston. 

Q. Did you tell Mrs. Thurston that you had already received the 
seven hundred and some odd dollars, the one hall ol ten per cent/ 
A. 1 do not remember that we did or that we did not. My impres¬ 
sion is that we did not. 

Mr. Birney: That is, Mr. Diggs had divided his fee with you 
and you divided your fee with him? 

The Witness: That is right. 

Bv Mr. Ridout: 

Q. When you had your discussion with Mrs. Thurston did you 
tell her that the division of the ten per cent had then already been 
made? A. I have no recollection of having said anything to her at 
all. 

Q. Did Mr. Diggs tell her so in your presence? A. If so, I have 
no recollection of it. I am under the impression that he did 
not. 

1*21 Q. Mr. Lewis wants me to ask you this question, although 
I think you have answered it: Whether or not you told Mrs. 
Thurston of the payment of one-half of the twenty per cent fee some 
time in December? A. As far as I can remember T do not think 
any reference was made to it whatever; simply the question was 
raised with her as to my having a right to a fee, and she agreed to 
that. 

Q. And when you say she agreed, you mean that what she knew 
was that Mr. Diggs was to pay you the whole of the ten per cent? 
A. No. 

Q. You did not tell her about that? A. No; my first idea was 
that T should have as much fee as Mr. Diggs. 

Q. And that is what you got, was it not? A. No; my idea was 
that I should have twenty per cent. 

Mr. Lewis: You did not say anything about that to her, did you? 

The Witness: Mr. Ridout is examining me and I am answering 
his questions. 

The Court: What was the contract between you and Mr. Diggs, 
or, rather, what was the arrangement? I think you said there was 
an arrangement. 

The Witness: As near as I can recall, your Honor, about the 
middle of December this case was settled and I wanted to charge 
Mr. Thurston twenty per cent, because Mr. Diggs under his con¬ 
tract, was to receive twenty per cent. Mr. Diggs did not 
122 want me to do that, 
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Mr. Ridout: I object to the conversation between Mr. Diggs and 
Mr. Wooard. 

The Witness: I am trying to answer his Honor. Shall I go on? 

The Court: Yes. 

The Witness: We then agreed, between Mr. Diggs and myself, 
that we would divide this twenty per cent fee Now, on or about the 
15th, or 17th or 19th, whatever the date was, he sent us a check for 
one half of his fee. The question of my fee was left undisposed of, 
what T was to have, until after this conference with Mrs. Thurston. 

The Court: About when was it you and he had this agreement? 

The Witness: About the 15th or 17th of December of this same 
year, 1910. I stated, as near as I now recall to Mr. Diggs, that if 
would divide his fee with me, I would agree to accept ten per cent 
from Mrs. Thurston instead of twenty per cent, just as he had re¬ 
ceived. and that is how we came to the agreement; and then and 
there he sent me the ten per cent, and nothing more wa« paid until 
after this conference with Mrs. Thurston. 

The Court: Was anything said between you and Mr. Diggs at 
that time about the collection of an additional fee bv you? 

The Witness: The collection of an additional fee? 

The Court: Yes. 

The Witness: Oh, yes. I wanted twenty per cent. 

The Court: T mean the other ten per cent? 

123 The Witness: Oh, yes, sir; it was understood that his divi¬ 
sion with me was not to affect my right to claim my ten per 

per cent which we had agreed should be the limit, as between us. 

The Court: When you say you agreed, did you and he agree that 
you should charge another ten per cent? 

The Witness: No, sir; I was only charging ten per cent. lie 
was to have twenty per cent, which he had under the written con¬ 
tract. 

The Court: Did you and he agree that you should charge ten 
per cent in addition to the twenty per cent he had charged? 

The Witness: Yes, sir. As I testified, he was to divide his twenty 
per cent with me, and T was to divide my fee with him. 

Whereupon Charles Diggs, produced as a witness in behalf of 
the respondents, having been first duly sworn, was examined and 
testified as follows: 

Bv Mr. Birney: 

Q. You are the defendant in this case? A. Yes. 

Q. And a member of the Bar of this Court? A. Yes, sir. 

Q. And you conducted the proceedings for Mr. Thurston against 
Clark and McClelland? A. I did. 

Q. Mr. Diggs, when was this money, the proceeds of the litiga¬ 
tion, paid over and how much was it? A. On December 17th, 1910. 
The check was given me by Mr. Quinter, representing Mr. 

124 Heald. He was the trustee of the fund; and the check was 
for $7,410.00. 
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Mr. Birney: I want the original letter to Mr. Thurston dated 
November 29th. 

Mr. Lewis: Who wrote it? 

Mr. Birney: Mr. Diggs. 

(Mr. I ,ewis produced a letter, which lie handed to Mr. Birney.) 

By Mr. Birney: 

Q. Mr. Diggs, I now show you this letter and ask you if you 
wrote that letter at the time it bears date? A. (After examination.) 
T did. 

Mr. Birney : This is a letter dated November 29th. 1 have for¬ 

got whether there is a copy attached to the bill in the petition or 
not. 

Mr. Ridout: Is that offered? 

Mr. Birney: Yes. 

Mr. Ridout: We object, on the ground, first, that it is incom¬ 
petent and that it is attempting to show a transaction with the de¬ 
ceased Mr. Thurston; and, second, as a self-serving declaration 
written in contemplation of this controversy, as it shows. 

Mr. Birney: There is a contention here that as to the deposit of 
this Lambert money $2,500, that that was unauthorized and without 
any knowledge of Mr. Thurston or his assignee, and I now offer to 
produce this letter, dated November 29th, notifying Mr. Thurston 
of precisely the situation with res]>ect to the Lambert matter, and 
precisely what was to be done with respect to it. 

Mr. Ridout: We contend that this letter is not admissible 
125 on any such grounds. 

Mr. Birney: The letter shows that they were to telegraph 
Mr. Thurston to come to Washington with respect to the matter and 
that they did not telegraph him until the 18th, the day before the 
letter of the 18th was written by Mr. Woodard, and then when when 
they telegraphed him he was too sick to come, and a letter is in evi¬ 
dence from Mrs. Thurston telling him that he was too sick to come. 
This explains precisely what was agreed upon. 

The Court : Let the letter be read. 

Mr. Birney: (reading letter:) 

“November 29, 1910. 

Mr. Henry W. Thurston, Saddle River, New Jersey. 

My Dear Mr. Thurston: I was just about to receive the fund 
this morning when Mr. Lambert notified Mr. Heald that he had a 
lien on the fund for a fee of $4,166, of which amount he says he has 
received $2,000 from the executors of the McKay estate, leaving a 
balance due him of $2,186, and stating that he was going to file an 
intervening petition claiming a lien on the fund to this amount. 

“Upon being advised of this, I immediately saw Mr. Lambert, and 
just as I got in his office he had the intervening petition prepared 
and was just about to go into court to file the same. I requested him 
not to take this action and suggested that it was unnecessary to tie 
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up the entire fund, and he stipulated that I could draw the 

126 fund down provided I would deposit $2500. in bank in the 
name of he and myself, to be held pending any action he may 

take to recover the amount he claims is due him. 

“We went to see Mr. Heald and found that he had gone home, and 
Mr. Quinter, who really has the fund, stated that he would not turn 
it over until he had an opportunity to speak with Mr. Heald, and 
as Mr. Lambert is leaving the city tonight to be gone until Thurs¬ 
day will be impossible to do anything before he returns. I am 
very anxious to get the fund out of the hands of Mr. Heald for the 
reason that Miss Bullowa may come down here and file an interven¬ 
ing petition claiming that she is entitled to a fee. So that Thurs- 
. day morning, if possible, I shall secure the fund and deposit the 
$2500. subject to the agreement hereinbefore referred to, in order 
that we may not have the fund tied up by any further litigation. 

“Lambert’s matter will have to be disposed of some way, and I 
would suggest the best way to do so is for you to come on and we 
will get together and undertake to adjust it either by compromise, 
or, if you so decide, by refusing the demand and standing suit. 

“ You need not come on until I notify you, but I would suggest 
that you hold yourself in readiness to come at any moment, and I 
would also like you to advise me where I can reach you by wire. 
“Yours truly.” 

That was signed by Mr. Diggs. 

Mr. Lewis: Now I move to strike that out on the ground stated. 

Mr. Birney: It shows the intent was that he should come to 
Washington to adjust it. 

127 By Mr. Birney : 

Q. Did you get a response to that letter, Mr. Diggs? A. I do 
not recall that I did. 

Q. When, in fact, was the money paid over? A. The money 
was paid over December 17th, and I wrote that letter on November 
29th. 

Q. After the money was paid over to you when did you first see 
Mrs. Thurston? A. I first saw Mrs. Thurston on the morning— 
my recollection is it was December 31st; it was either the 31st or the 
30th. It was the same day that Mr. Woodard wrote that letter. 

Q. December 31st? Where did you see her? A. At my office. 

Q. Did she show you at that time the letter of December 19th 
written by Mr. Woodard? A. My recollection is that she had the 
letter and started to show it to me and I told her I was familiar 
with it. I do not know whether she actually showed it to me or 
not. 

Q. You were in fact familiar with it? A. Yes; she may have 
shown it to me; I am not sure about that. 

Q. What conversation had you at your office before coming to 
Mr. Woodard’s office? A. Oh, we had a conversation on two points. 
One point was on Mr. Lambert’s claim. We discussed that. She 
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told me she had taken some advice on it and she did not think 

128 she owed Mr. Lambert anything, and I advised her to com¬ 
promise it if she could. She at no time during that conver¬ 
sation expressed any criticism of my action in having put the $2500 
in escrow. 

Q. It had never been deposited as outlined in that letter? A. 
Yes. 

Q. With what bank? A. The Commercial National Bank. She 
found no fault with that in the slightest. Then the next question 
arose to to Mr. Woodard’s fee. I told her that Mr. Woodard had 
been the counsel in the case from the beginning that I was brought 
in the case through him, explained the work he had done in the 
matter, and told her I considered he was entitled to a fee, and in ad¬ 
dition Mr. Woodard told me- 

Mr. Ridout : I object. 

Mr. Birney : I submit that it is competent. 

The Court : Objection overruled. 

A. (Continuing:) Mr. Woodard had told me when he had fixed 
on that ten per cent on his fee that if it was not paid that he intended 
to issue an attachment on the fund. I told Mrs. Thurston that it 
might be well for her and me to go to his office and discuss the mat¬ 
ter. She did not want to go. 1 said “You are in Washington now 
and this issue has to be met at some time, and as long as you are here 
in Washington you might as well step around there, it is only two 
blocks”; and she finally accompanied me to Mr. Woodard’s office. 
1 introduced her to Mr. Woodard. Mr. Woodard expressed 

129 his sympathy in regard to her recent loss. I said to Mr. 
Woodard, “Mrs. Thurston does not understand about your 

fee.” Right here I want to state that there was no statement made 
about any added ten per cent. 

Q. Added 10 per cent in respect to the different courts? A. It 
has been testified to by Mrs. Thurston that I stated to Mr. Woodard 
that Mrs. Thurston did not understand about his added 10 per cent 
for his fee, and I am now stating that no such conversation took 
place. Nothing was said about any added 10 per cent. I simply 
said to Mr. Woodard that “Mrs. Thurston did not understand about 
your fee”, and in addition to that I said that I wanted to say that 
neither Mr. Woodard- 

Mr. Ridout : I object. Manifestly the witness is arguing the case. 

Mr. Birney : No, he is simply stating the facts. 

A. (continued). I want to say, further, that nothing whatever 
was said, either by Mr. Woodard or myself, respecting any arrange¬ 
ment as to 20 per cent in the lower court and 10 per cent in the 
upper court, during the conversation when Mrs. Thurston was present 
in Mr. Woodard’s office. Mrs. Thurston has testified that the con¬ 
versation occurred, and I am testifying absolutely that it did not 
occur, that Mrs. Thurston and Mr. Woodard had discussed back and 
forth the question of Mr. Woodard’s service—I took very little part 
in the conversation except to occasionally make a remark. Mr. 
Woodard explained to Mrs. Thurston just what he had done. 
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By Mr. Birney : 

130 Q. Into what detail did he go? A. He went into it at 
considerable length, and the matter was hashed over back 
and forth, and after that Mrs. Thurston stated that she had not 
understood that before, and she agreed that this fee of ten per cent 
charged by Mr. Woodard should be paid. I am absolutely unable 
to state just exactly what her language was, it is impossible to do it, 
because I cannot recall it, except I know it was affirmatively done. 
There was no question of acquies-ence by silence, but I am unable 
use or give her exact words. 

By the Court : 

Q. She agreed, you say, that this fee should be paid to Mr. Wood¬ 
ard? A. Yes. 

Q. Did she know that you were to have part of it? A. No, sir. 

Q. Did you not think she ought to know that? A. I did not, 
sir, for this reason: When Mr. Woodard discussed with me first the 
question of his fee he said, as he testified, that he considered that 
he was entitled to as large a fee as I was, which was 20 per cent, and 
I rather dissuaded him from that size fee because that would make 
40 per cent out of the fund which I thought would be rather large, 
and I agreed with Mr. Woodard that in consideration of his splitting 
his fee with me I would split my fee with him, which would make a 
total of 30 per cent. 

Q. If you had been the client and she had been the lawyer, would 
not you think it would have made a difference to you whether you 
had agreed to pay Mr. Woodard 10 per cent or five per cent— 
l;,i if you knew that one-half of it was going to go to some¬ 
body else that you thought you had settled with? A. I 
looked at it this way; that it was no concern of Mrs. Thurston, if I 
was saving the estate 10 per cent, that it was no concern of hers. 

Q. Was it not some concern of hers whether or not the estate paid 
you 20 per cent or 25 per cent? A. But they paid me less than 20 
per cent, because they only paid me 15 per cent. 

Q. Do you not think that she was entitled to know that five per 
cent of that, in addition, was to go to you as a fee, before she was 
called upon to decide whether she should pay it? A. I had not 
looked at it in that light, no, sir, for the reason- 

Q. If there was nothing that you thought should be criticised in 
this arrangement with Mr. Woodard why did you not tell her the 
whole thing? A. It never entered my mind that there would be any 
criticism about it. If Mr. Woodard was claiming a fee of 10 per cent 
as being due him, which he intended to sue for if it was not paid, 
and which I considered due him—now, the question of whether or 
not in order to make him bring in a fee of 10 per cent and divide 
it and let him divide his with me, that did not occur to me, that it 
was necessary for me to advise Mrs. Thurston of that. 

Q. You were advising her to pay money under one pretense when 
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you knew it was to be paid distinctly differently? A. Your 

132 Honor says I advised her. I was not her attorney. 

Q. You say you told her that Mr. Woodard ought to be 
paid and told her what work he had done. A. ^ es, sir. 

Q. And you knew at the time that half the money was to go to 
you. Do you not think that you were disqualified from giving a 
client that kind of advice? A. I did not consider Mrs. Thurston 
was mv client. We had never sustained any relations of attorney 
and client. She simply had an assignment of a claim — her hus¬ 
band, whom I represented. 

The Court: Go ahead with the examination, then. 

Bv Mr. Birney: 

Q. Did Mrs. Thurston at any time claim to have employed you? 
A. She never did; on the contrary, as the answer sets forth, they say 
I was not even employed- 

The Court : Do you feel that you were acting at arm’s length with 

her? . 

The Witness: I did not consider it was at arm’s length. 1 did 
not see any impropriety in the position I took because of the fact that 
Mr. Woodard was entitled to his fee. There was no question, and 
is not now, but what Mr. Woodard would have prevailed in an action 
at law for his fee, which, as the answer sets forth, that matter was 
open to the other side to resist before the suit was brought. 

The Court: Did you regard Mr. Woodard as being counsel in 
the case at the time you were called into it? 

133 The Witness: Yes, sir. 

The Court: Did you identify part of a letter that was 
read here? 

The Witness : I think I know what your Honor is referring to— 
the letter in which I said that it was not to be brought in? 

The Court: Yes. 

The Witness: Mr. Woodard from the beginning, in my presence, 
told Mrs. Thurston that he would not appear of record, and I knew 
it was useless to undertake to persuade Mr. Woodard to appear of 
record; and when I wrote about his being in the case I had reference 
to “of record”, of course, because he was already in the case itself. 

The Court: The letter says “Getting Mr. Woodard in the case”— 
—“come in the case.” 

The Witness: By that I meant for the argument before the 
court, for the record case, because he was already in the case; and 
in addition to that there is a letter, which has not been offered on 
account of your Honor’s ruling, from Mr. Thurston to me respect¬ 
ing matters in which he asked me to get Mr. Woodard’s advice and 
speaks of not doing anything until Mr. Woodard and I have agreed 
to certain things. 

The Court: What reason was there why Mr. Woodard’s name 
could not appear as counsel on record? 

The Witness: Does vour Honor want me to state? 

The Cfurt : I would not have asked it otherwise. 

The Witness: The reason was this: That Mr. Woodard had beeq 


CHARLES F. DIGGS VS. SARAH J. THURSTON. 


67 


counsel for the McKay estate originally, and this fund of $7,410 
was a fund which grew out of the McKay estate in this; that 

134 Mr. Thurston claimed that Mr. McKay was indebted to 
him in that sum, or a larger sum, which was set aside by 

the Court to be paid Mr. Thurston, and Mr. Woodard felt that in that 
view he would rather not appear of record. 

The Court: I asked you why you thought that he could not ap¬ 
pear of record, not why he thought so. 

The W itness : I based my idea on his attitude in the case. That 
was the reason, knowing he would not come in the case, knowing 
his attitude; and I simply used that as expressing my reason why he 
could not be in. 

The Court : If a man cannot be in a case do you think he ought 
to be off the record? 

The Witness: I never saw any reason why he could not be on 
the record. But in expressing my opinion of that letter, I was 
adopting Mr. Woodard’s own view of the situation. I never saw at 
any time why he could not be on the record so far as I was concerned. 
I could not see where there was any conflicting interest. The McKay 
estate was absolutely a disinterested party to the litigation so far as 
they were concerned. 

The Court : Proceed. 

By Mr. Birney : 

Q. You have stated that there were letters from Mr. Thurston 
recognizing Mr. Woodard as counsel in the case? A. Yes. 

Mr. Ridout: I object to that. 

Mr. Birney : I submit it is fair to Mr. Diggs and to all the parties 
concerned that this should be examined into. If the suggestion is 
made that Mr. Woodard was not not employed we wish to 

135 meet that with Mr. Thurston’s own writings. 

The Court: That is a question that manifestly the Court 
in this proceeding cannot determine and has nothing to do with. 
The court cannot undertake to determine the merits of the question 
as to whether there has been employment. That is a matter that 
has to be resolved by a court of law. That is one reason for sustain¬ 
ing the objection, and the other reasons I have already given. 

Mr. Birney : We note an exception for the record, if your Honor 
please. 

By Mr. Birney: 

Q. Have you stated in substance all that occurred at that interview 
of December 31st? A. There was some mention made by Mrs. 
Thurston of the difficulties she was experiencing with her relatives 
in New Jersey about this fund, and Mr. Woodard advised her—Mr. 
Woodard and myself, I should say—as to her rights with respect to 
the fund and way she should proceed, and we also advised her to 
get counsel to represent her there. 

Q. To represent her in New Jersey? A. Yes; in the probating of 
the estate. 

Q. Was there a will left by Mr. Thurston? A. I do not think so. 


68 


CHARLES F. DIGGS VS. SARAH J. THURSTON. 


Q. Were you present when the letter was written or dictated to Mr. 
Purcell? A. I was. 

Q. W as Mrs. Thurston present? A. She was. 

136 Q. Was that letter read to her? A. It was. 

Q. What objection, if any, did she make to any part of it? 

A. None. 

Q. That was to be sent to her, I suppose? A. It was to be de¬ 
livered to her at the hotel. 

Q. Was it after that interview you paid the money to Mr. Wood¬ 
ard? A. It was. 

Q. When did you next see Mrs. Thurston? A. January 5tli I 
got the letter, which has been testified to here from her, in which 
she authorized me to send her a check for the amount as agreed on 
in our conversation and as shown in Mr. Woodard’s letter of De¬ 
cember 19th: and also she had before her at that time the letter of 
December 31st of Mr. Woodard, and then I think it was on the 19tli 
oi January, if I remember correctly, when she came to Washington 
and called at my office. 

Q. January i9th? A. That is my recollection. 

Q. Did anyone come with her? A. Yes; Miss Lottie Fenwick. 

Q. The letter you have referred to was dated January 5 and asked 
you to send her the check for $2,890, as she agreed? A. Yes. 

Q. When she came with Miss Fenwick did you have a conversation 
with her? A. I did. 


Q. What was it? A. She said she had been thinking 
137 over the matter and decided she was not going to pay that 
fee. I told her the matter was closed. She said something 
then about she having agreed or acquiesced by her silence. I said, 
“Oh. no, you did more than that.” I said “You agreed affirmatively 
to this transaction”, but I said “even though you had not that 
would not make any difference, whether you acquiesced by your 
silence or not.” I said, “However, you did agree affirmatively.” 

Then the whole matter was thrashed over again and we went into 


Mr. Woodard’s services and Miss Fenwick joined in the conversation 


as to what work he had done in the case and how long he had been 


engaged in it, and finally Mrs. Thurston said that she understood 
the matter then and it was all right, or words to that effect, that 
she understood it thoroughly and was satisfied. I think those were 


her words. Then it was that I took Mr. Woodard’s letter of De¬ 


cember 19th, a copy of which she had with her, and from that 
letter we made the calculations as to the amount that was due her. 


That is, I refer to the terms of the letter. There was $400 held 
out, if I remember rightly, to satisfy a claim of Mr. Enright, of 
New Jersey, who had been in some litigation up there in connection 
with the foreclosure of a mortgage, and after we had figured the 
amounts, I handed a slip to Miss Fenwick to verify the amounts, 
and Mrs. Thurston, and after I had done that I drew a check for 


whatever those figures showed—$2590 or whatever it was—to the 
order of Mrs. Thurston, and gave it to her; and she was about leav¬ 
ing the office and I said, “Mrs. Thurston, you said some 
138 pretty hard things to me and sort of hurt my feelings.” She 
said she was very sorry, that she did not understand the 
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situation and that she was very sorry, and she smiled very pleasantly 
and shook hands, and just as she went out I asked her if she was 
entirely satisfied and she said, “Yes.” 

She went away and I did not hear anything more from her until, 
I think it was within a few days—yes, it was within a few days of 
that she came back to mv office, and told me that I had made a 
mistake in the check, that there was a discrepancy between the 
figures and the written amount. I looked at the check and told her 
that that was right, and 1 gave her a new check; I corrected the 
mistake in a new check. Then I suggested to her that it might be 
well, inasmuch as she was having this controversy with her relatives 
in New Jersey, which had no foundation as I took it, in law, if 
she would leave the funds in Washington here, and I took her to 
the Commercial National Bank and introduced her, and she made 
a deposit of her check, $2590, at the Commercial National Bank. 

I want to say to the Court now that I made no mention of the 
fact, nor did I suggest anything about depositing the money in 
the Commercial National Bank or any other place for the purpose 
of keeping Mr. Enright from issuing an attachment or making a 
proceedings against it in New Jersey, because Mr. Enright had been 
taken care of by leaving the money in my hands to pay off what¬ 
ever claim he was entitled to, which was subsequently sent to him, 
and I returned the balance. 

Q. How much was left in your hands for that purpose? A. $400, 
I think it was. 

139 Q. And how much was Mr. Enright’s claim? A. I think 
it was $240. 

Q. And you sent Mrs. Thurston a check for the balance? A. I 
did. 

Q. Was there any controversy at that time between you and Mrs. 
Thurston as to the Enright claim? A. What do you mean by 
controversy ? 

Q. Any demand or objection made by her to your holding the 
money for Mr. Enright as agreed with him? A. No; Mrs. Thurs¬ 
ton had agreed that I should hold that money when I gave her the 
check when Miss Fenwick was there. 

Q. You had made a small mistake in the addition? A. Yes; 
she was entitled to ten dollars more than I gave her. She had only 
been gone a few minutes when I discovered it and wrote her a letter 
and mailed her that check, telling her what that was for. She 
testified she did not know, but she did know, because I wrote her. 

Q. On January 23, when you took her to the bank and intro¬ 
duced her, was "there any dissatisfaction on her part? A. None 
whatever; it was a pleasant interview. We discussed general topics. 
She was in a very amiable and social state of mind. 

Q, When did "you next see her or hear from her on the subject? 
A. It was a considerable time after that, and I think perhaps some 
time in February she came in my office one day when I was 

140 very busy. I think I had a couple of people in my office. 
She opened up this question again, and as this had been 

about the fifth time it was opened up I said it was useless to dis- 
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cuss it, because it could not be productive of any good. She had 
some one with her, which of course I understood was because she 
wanted someone as a witness to use in her litigation. I understood 
she contemplated action, from her attitude, and I knew of course 
this party she had there was brought for this very purpose. And 
she made it a point to say something to the effect that I had made 
this payment because she had acquiesced by her silence in Mr. 
Woodard’s office. I am not clear just how I answered her about 
that. 1 may have said, “Well, even your silence would have been 
sufficient,” or something to that effect; but I am positive that I 
never made the statement, then or any other time, that it w*as 
simply on account of her silence, her acquiescence by her silence. 

Q. After that suit was there any interview between you and Mrs. 
Thurston? A. No. I think she was in my office twice that dav I 
am speaking of, when she brought that witness. Once she came 
alone, and she asked me about a letter. Then she made some point 
about this $2500 being put in escrow, and I told her I thought I 
had a letter from Mr. Thurston authorizing me to do that. I never 
did state to her positively I had such a letter. I told her I thought 
1 had, and I looked through my files and failed to find it and 
when she returned I told her that, and she asked me to make 
another search, and I told her I would; and I did make 
141 another search and wrote her to the effect that I had done 
so and had failed to find it. 

Q. In your answer you speak of the agreement with the petitioner 
at the interview you have referred to as to the withholding of $240. 
A. Perhaps so. I thought the amount was $400. and that I paid 
him $240. 

Q. Something has been said concerning costs and sending Mrs. 
Thurston some smaller checks. Explain that please. A. I did not 
send them to her; I gave therm to her at that time. One was a 
check for the difference between $17 and $50 which we got from 
the clerk of the court, which I got as a refund for the deposit for 
costs; and I endorsed that check over to her. Then I got a deposit 
of $17 back from the Court of Appeals after the case was tried 
there. And after having advanced some few dollars, I forget the 
exact amount—the costs that had accrued in the Supreme Court 
after the mandate was filed by deducting that from the $17.40, or 
whatever it was I got from the Court of Appeals, I sent her some¬ 
thing like $9, and I endorsed over to her the check from the clerk 
of the court, and at her request I went into the bank which is 
under my office and cashed both checks for her and gave her the 
cash. 

Cross-examination. 

By Mr. Ridout: 

Q. How much cost did you collect from the Surety Company 
of Cleveland, Ohio? A. I could not tell, but something like 
$ 200 . 

Q. You never paid any of that? A. No, sir. 

Q, Why not? A. Under the agreement in Mr. Wood- 
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ard’s letter of the 19th, that matter was all settled at the same time 
the question of his fee was settled. 

Q. That is the only reason you did not do it? A. The reason 
it was settled was because of the fact that there was in addition to 
this litigation in Washington for this fund, there was a mortgage 
of $3,000 which the McKay estate held against certain property of 
Mr. Thurston, and that mortgage had been transferred to Mr. Clark 
by the estate, as a part of the compromise settlement, and when Mr. 
Clark got that mortgage, instead of having it canceled he undertook 
to transfer it to a man named Black, who brought a foreclosure 
procedure on the mortgage. 

Mr. Birney: Against Mr. Thurston’s property? 

The Witness: Against Mrs. Thurston’s property, I think it was 
then. I think he had deeded it over to her, and that mortgage was 
contemplated by Mr. Thurston and myself in our agreement, our 20 
per cent agreement. In my bill I asked for the surrendering up 
of this mortgage, and I did some work in connection with that, and 
the question of whether or not I would make a charge occurred 
to me, and as far as the refund of the costs was concerned, at tha* 
time it did not look like there would be any refund for the reason 
that Mr. Davis and myself had come to an understanding with Mr. 
Thurston, in which I agreed with Mr. Davis that in the event 

143 he would not take his appeal to the Supreme Court of the 
United States, T would knock off the costs. That is to say, 

if he would acquiesce in an order to transfer the fund to us. Well, 
when I prepared the order to have Mr. Ileald made a party and 
turn the fund over to us, I understood Mr. Davis was not going to 
opj>ose that motion; but when it came up for hearing Mr. Davis 
did oppose it, and there was a question in my mind whether or not 
that agreement about the costs would hold or not. So that in that 
letter of Mr. Woodard I suggested that that matter be taken up 
with Mr. Thurston, that if any costs were recovered I would retain 
the costs, and that was intended to be in lieu of anything I might 
he entitled to an account of this New Jersey legislation. Mr. 
Woodard made several trips up there in connection with that litiga¬ 
tion in New Jersey. 

By Mr. Ridout: 

Q. You did not pay over any of the money recovered from the 
surety company? A. No. I might say in that there was some 
fifty or sixty dollars due me any way as costs and docket fees and 
* so forth- 

Q. I hand you this paper and ask you if that is your signature? 
A. (After examination:) Yes, sir. 

Q, You observe that you signed it as Mrs. Thurston’s attorney. 
A. I did, as by the terms of the letter of the 19th of December it 
gave me the right to collect that, and there was no other way to col¬ 
lect it except as her attorney. 

Q. So in advising her, at least, you did consider yourself 

144 her counsel? A. I did not consider myself her counsel. I 
considered I had enough authority from her to satisfy that 

judgment. 
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Q. How much did you get from Mr. Enright as a fee? A. Mr. 
Enright sent me $100. 

Q. Did you tell Mrs. Thurston you got that? A. No, I did not. 

Q. Was that taken out of the $240? A. That was a fee that Mr. 
Enright sent me five years ago, 1 guess. 

Q. That was in connection with this mortgage, was it not? A. 
That fee was really sent me by Mr. Enright for having sent the 
case to him. 

(J. You disclosed that fact to her? A. No, sir. 

Mr. Birney: That was a fee sent you above five years ago? 

The Witness: I should say about five years ago, when this thing 
was first started, in 1905, I think it was. 

Bv Mr. Ridout: 

Q. Did you at any time, directly or indirectly, advise Mrs. Thurs¬ 
ton that you were in effect sitting as a judge in your own case and 
by advising her to pay Mr. Woodard, practically advising her to 
pay you? A. As I said, T made no statement to Mrs. Thurston 
about any arrangement I had with Mr. W oodard, absolutely none, 
for the reason, as I stated, 1 simply considered the simple 

145 question was whether or not Mr. Woodard was entitled to a 
fee. 

Redirect examination. 

Bv Mr. Birney: 

«/ 

Q. 1 do not know that 1 have asked you this. Was this arrange¬ 
ment with respect to the Lambert $2500. carried out and the money 
deposited? A. It was. The money was deposited, and it is now de¬ 
posited, and Mr. Lambert has brought suit on it. 

Wdiereupon Mrs. Thurston, the petitioner, recalled as a witness 
in her own behalf, further testified as follows: 

By Mr. Lewis: 

%j 

q. Y ou have heard the testimony of the young man employed 
by Mr. W’oodard that you had stated affirmatively that the pro¬ 
posed settlement with you was all right. Did you or not make 
such a statement? A. Not at any time. 

Mr. Birney: I object. She has been interrogated at length on 
this matter. 

The Court: Objection overruled. 

By Mr. Ridout: 

Q. Mrs. Thurston, did you at any time during your interview 
with Mr. Woodard at his office, and when Mr. Diggs was present, 
know that Mr. Diggs was receiving one-half of that ten per cent? 
A. I had not been made acquainted with that at all. 

146 Q. Did you know he had received one-half the 20 per 
cent? A. No, I did not. 

Mr. Ridout : That is all. 
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Mr. Birney : That is all. 

Mr. Ridout: We are content to submit this case without discus¬ 
sion. 

Mr. Birney: I want to ask one question of Mr. Diggs which I 
omitted. 

I will ask you whether the accounting for costs, contained in 
paragraph 16 of your answer, is a true accounting of the money 
paid out by you? 

Mr. Diggs: Absolutely true, and there is a paragraph to show 
that there is an unexpended balance of eight or nine dollars, or 
something of that sort. I know I expended it. I kept very loose 
records of the transaction. 

Mr. Birney: Nine dollars and fifteen cents? 

Mr. Diggs: Yes, sir. 

The Court: Do you wish to say anything (addressing counsel 
for the respondents) ? 

Mr. Birney : No, sir; I will submit it. 

The Court: The placing of the money in escrow was within 
reasonable scope of the general employment of the attorney. The 
payment of the $700 is unlawful. The retention of the costs is the 
same. 

Mr. Birney: May it please your Honor, there is no retention of 
costs. It is all here—precisely what I have just called attention to. 

Mr. Lewis : He admits he retained a balance on it, a bal- 

147 ance of the costs he collected. 

The Court : To those extents the proceeding is within the 
provision of the Code, that is those two items. 

Mr. Ridout: Within what time can those payments be refunded? 

Mr. Birney : I want to get your Honor’s views upon the amount. 
There was a payment by Mr. Diggs of 10 per cent to Mr. Wood¬ 
ard— 

The Court: No; ten per cent to Mr. Woodard. 

Mr. Woodard: I want to know to which you refer. You refer 
to the last one? 

The Court: I mean the payment of the ten per cent to Mr. 
Woodard, the item that they have in their bill, as I understand it. 

Mr. Ridout: Within what period ought that to be applied? 

Mr. Birney: Will your Honor oblige us by a little further state¬ 
ment of your Honor’s reasons for holding this payment to be un¬ 
lawful? 

The Court: Yes. Because it was a false representation to the 
client. 

Mr. Birney: I understand from what has gone heretofore that 
your Honor will hold that the failure to communicate as to the 
payment of ten per cent before that time was wrong; but that this 
ten per cent which was paid in consequence of this conference was 
paid after the conference. 

The Court: I am only having in mind the 10 per cent which 
was paid by Mr. Diggs to Mr. Woodard and which has been 

148 termed by the witnesses Mr. Woodard’s fee. I say the cir¬ 
cumstances under which the matter was placed to this lady 
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was a false representation. If you want to know it, that is the 
ground of my opinion. 

Mr. Birney: Yes, your Honor, I wanted to know it. 

Mr. Ridout: Have you any suggestions to make as to the time 
those payments shall be made? 

Mr. Birney: What time do you suggest? 

Mr. Ridout: We have no desire to be unreasonable. Thirty days 
would be the maximum. 

Mr. Birney : Let it be thirty days then. 

Mr. Ridout : We think it really ought to be within ten days, but 
we desire, certainly I do, not to be at all personal in the matter, and 
so I leave the matter to the Court. If your Honor thinks it ought 
to be ten days, then let it be ten days, because she needs the money. 

Mr. Birney : It seems to me thirty days is not unreasonable. 

The Court: I think it would depend largely on whether they 
undertake to comply with the order or appeal. 

Mr. Woodard : I want sufficient time to file a bill. 

The Court: This order does not operate on you at all. 

Mr. Woodard: If this lady gets the fund and goes out of the 
jurisdiction I may whistle for my claim. 

The Court: You have got what you claimed. 

Mr. Woodard: I would not consider that I could keep what I 
have got if your Honor holds that Mr. Diggs had no right to pay it, 
not for one single minute. 

149 The Court: Well, of course an order will have to be pre¬ 
pared by counsel, and I suppose they will determine before 
the order is prepared whether they propose to appeal, and if they 
do let the time be fixed at ten days; if they do not, let it be fixed at 
thirty days. 

Mr. Ridout : We can determine that tomorrow morning. 

Mr. Birney: You had better give us a little longer to confer than 
that. 

Mr. Lewis: Did your Honor consider the prayer there with re¬ 
spect to the other 20 per cent, that they are entitled to hold that? 

The Court: You mean what was agreed on? 

Mr. Lewis: Yes, sir. The law is, I think, that if an attorney 
collects and does not turn over, that he is not entitled to his collec¬ 
tion fee. 

The Court : That is only in the case of mala fides. 

Mr. Lewis: Your Honor has held that this was a false represen¬ 
tation. 

The Court : I think it was a mistake in judgment on Mr. Diggs’ 
part, that he ought to have known better about it, and I am sur¬ 
prised he did not; but I have not said or indicated that he had any 
conscious evil motive in it. 

Mr. Lewis : Mrs. Thurston feels she has been put to a great deal 
of expense to recover, and she therefore desires me to submit that 
question to your Honor. 

(Thereupon, at 2:40 p. m. the Court adjourned.) 
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150 Decree. 

Filed February 13,1912. 

******* 

This cause came on to be heard upon the petition of Sarah J. 
Thurston, filed herein June 19, 1911, and upon the answer of re¬ 
spondent Charles F. Diggs thereto, the replication to said answer, the 
testimony of the witnesses examined viva voce in open court on 
behalf of said petitioner, and said respondent respectively, the depo¬ 
sition of the witness Davison on behalf of said petitioner, and the 
other evidence adduced by said petitioner and said respondent re¬ 
spectively, and was argued by counsel; and thereupon upon consid¬ 
eration thereof it is this 13th day of February 1912, adjudged, 
ordered and decreed as follow’s, viz: 

1. That respondent Charles F. Diggs pay the petitioner Sarah 
J. Thurston or her attorneys of record on or before February 19, 
1912, the sum of $770.60 with interest from January 19, i910; 
said $770.60 being the amount of a fee claimed by Henr} F. Wood¬ 
ard and deducted by said Diggs from moneys collected by said Diggs 
for his client in the above-entitled Equity cause; w’hich sum of 
$770.60 the court finds the said Diggs deducted without law’ful au¬ 
thority and that he has unlawfully refused to pay the same to said 
petitioner when demanded by her; 

2. That respondent Charles F. Diggs also pay the petitioner 
Sarah J. Thurston or her attorneys of record on or before February 

19, 1912, the further sum of $195.21 wdth interest thereon 

151 from February 20, 1911, said $195.21, being the amount due 
said Sarah J. Thurston out of $236.60 collect'd by said 

Diggs for his client on the judgment for costs again? defendant 
McLellan in above-entitled Equity cause, after deducti ig from said 
$236.60 the docket and deposition fees of said Diggs aggregating 
$40. and the sum of $1.39 advanced by said Diggs tow’ard said costs; 
w’hich sum of $195.21 the court finds said Diggs has unlawfully re¬ 
fused to pay said petitioner when demanded by her. 

3. That respondent Charles F. Diggs pay all costs of the proceed¬ 
ings upon said petition, said costs to be taxed by the clerk as on final 
decree in Equity. 

By the Court: 

WRIGHT, Justice. 

From the foregoing decree the respondent Charles F. Diggs in 
open court appeals to the Court of Appeals and the penalty of his 
bond on such appeal, to operate as a supersedeas, is fixed at Two thou¬ 
sand dollars. 

WRIGHT, Justice. 

Memorandum. 

February 19, 1912.—Appeal bond approved and filed. 
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152 Assignment of Errors . 

Filed March 4, 1912. 

******* 

For the purposes of his appeal to the Court of Appeals, the appel¬ 
lant, Charles F. Diggs, hereby assigns the following errors: 

The trial Court erred: 

1st. In holding that he had jurisdiction under the petition to de¬ 
cide the issues between the parties. 

2nd. In holding that the appellant has not fully accounted to the 
said Sarah J. Thurston. 

3rd. In holding that said Sarah J. Thurston was not estopped by 
her settlements with the respondent to claim further payments from 
him. 

4th. In holding that said appellant had unlawfully refused to pay 
to said Sarah J. Thurston the money demanded by her. 

5th. In holding that the said appellant had unlawfully failed to 
disclose to said Sarah J. Thurston material facts which she was en¬ 
titled to know, or had made misrepresentations to her. 

6th. In striking out as immaterial the testimony of Samuel E. 
Tatem, and in refusing to permit the respondent to introduce testi¬ 
mony to prove the employment of Henry F. Woodard by Henry W. 
Thurston. 

A. A. BIRNEY, 
Attorney for Appellant. 


153 Directions to Clerk for Preparation of Transcript of Record. 

Filed March 4, 1912. 

******* 

The appellant, Charles F. Diggs, hereby designates the following 
for the record on appeal: 

1. Petition of Sarah J. Thurston filed June 19, 1911, and exhibits 
thereto. 

2. Answer of Charles F. Diggs and exhibits. 

3. Mem. of replication. 

4. Testimony as filed and opinion of the Court therewith. 

5. Decree. 

6. Mem. of Appeal, of appeal bond and approval. 

7. Assignment of errors. 

A. A. BIRNEY, 
Attorney for Appellant 








— 
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prefer Extending Time . 

Filed March 29, 1912. 

******* 

It is by the Court this 29th day of March, 1912, Ordered, that the 
time for filing the transcript of record in this Court from the appeal 
taken herein to the Court of Appeals be, and the same hereby is, 
extended to and including the 20th day of April, 1912. 

By the Court: 

WRIGHT, Justice. 


154 Supreme Court of the District of Columbia. 

•rr 

United States of America, 

District of Columbia ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
153, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 25763 in Equity, wherein Henry 
W. Thurston is Complainant and Francis B. Clark, et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
19th day of April, 1912. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Co art. No. 
2415. Charles F. Diggs, appellant, vs. Sarah J. Thurston. Court of 
Appeals, District of Columbia. Filed Apr. 19, 1912. I enry W. 
Hodges, Clerk. 


